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Development Challenges Of Competition Policy in the Economic Partnership Agreements
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Competition Rules: A Priority For EU Firms

Competition rules are a key part of the EU’s trade promotion strategy as they assist in opening up overseas markets for EU exporters
. The European Union has a long history of aggressively pushing for competition rules in international trade negotiations. 

The EU’s strategy is to achieve international convergence on competition policy on the basis of the European model – i.e. that which is contained in Articles 81 to 87 of the EU’s constitutional Treaty
. These rules would prevent other governments from allowing domestic cartels, monopolies, “unfair” trade practices and would prevent or make it more difficult for governments to give state aid to their domestic firms or provide other support that would protect their firms from international competition. The adoption of the EU model by other countries would also provide EU firms with a strategic advantage over US firms that are used to operating under US based competition laws.

Attempts by the EU to place competition on the WTO negotiating agenda have been staunchly opposed by developing countries, including African, Caribbean and Pacific countries.
 Developing countries have rejected international negotiations on competition on the grounds that adopting such rules would be inimical to development. Having failed to place competition on the WTO agenda, the EU is now looking to bilateral free trade negotiations. 

Economic Partnership Agreement negotiations are no exception. The EU has requested all ACP regions to negotiate on competition rules. CARIFORUM, CEMAC, and COMESA regions are currently negotiating competition provisions with the EU. SADC, ECOWAS, and Pacific countries have until now refused to include competition policy in negotiations. The EU is insistent and has tabled chapters on competition to SADC and ECOWAS. As this note suggests, ACP countries should very carefully evaluate the EU’s proposals, as they are likely to undermine rather than support development.

Competition Policy Mandate In EPAs

ACP countries are under no obligation to negotiate substantive obligations on competition in EPAs. Article 45 of the Cotonou Agreement lays down the broad framework on how the ACP countries and the EU are to approach competition policy. This article requires ACP countries to do two things: (1) “with due consideration to the different levels of development and economic needs of each ACP country, … undertake to implement national or regional rules and policies including the control and under certain conditions the prohibition of agreements between undertakings, decisions by associations of undertakings and concerted practices between undertakings which have as their object or effect the prevention, restriction or distortion of competition”; and (2) “prohibit the abuse by one or more undertakings of a dominant position … in the territory of ACP States.” (italics added). 

Critically, Article 45(2) leaves it up to individual ACP countries to decide how to implement competition policy, with due consideration of their level of development and economic needs. Similarly, Article 45(3) speaks about the obligation of the EU and the ACP countries to cooperate “with a view to formulating and supporting effective competition policies with the appropriate national competition agencies that progressively ensure the efficient enforcement of the competition rules by both private and state enterprises…” 

In sum, all that the Cotonou Agreement requires, is for ACP countries to individually control, in the manner that they deem best and as appropriate to their conditions, restrictive business practices and abuses of dominant position. 
The EU’s EPA Proposals On Competition

Within EPAs, the EU is proposing competition policy provisions that would:

1. Identify and prevent anti-competitive behaviour to the extent that it affects trade between the parties;

2. Provide rules on restrictive agreements and concerted practices between undertakings, abuse of dominant position, mergers and state aid;
 and 

3. Address the appropriate legal framework and bodies in charge of implementation of competition rules to guarantee a transparent and an effective enforcement of their respective competition rules.
 

The EU is clearly promoting its own competition model as the means to achieve these objectives. For example, its proposed text for the EU-ECOWAS and the EU-CEMAC EPAs, the text specifically refers to competition provisions in the EU’s Treaty.
 

EU proposals have the potential to lock ACP countries into a legal regime that requires them to emulate EU competition policy under conditions that may not be appropriate to their development contexts or implementation resources, potentially undermining economic development. 

Restricting Support For Local Firms

The binding competition rules proposed by the EU would enable EU companies to challenge efforts by ACP to establish or maintain domestic market conditions that favour domestic corporations. 
Under the EU’s proposals, a series of policy instruments would no longer be available to ACP governments including: monopolies granted by the state, preventing resellers from setting prices independently, requiring that unrelated products be sold as a package (product sale bundling), promoting cartel behavior by a few state-supported firms, putting high barriers to entry such as technical, financial or nationality requirements, geographical market restrictions, arbitrary blacklisting, price fixing, tied purchasing arrangements, product and price dumping.  

In a developing country context, many of these instruments can be useful, if used strategically and on specified occasions, in building up the ability of domestic firms over a period of time (not indefinitely) to compete effectively with foreign firms. By prohibiting such practices, EPAs could take away critical regulatory measures that ACP governments may need to progress along the development ladder. 

Undermining Public Enterprises
In many developing countries domestically-sourced private capital is scarce, which makes it difficult to grow a strong and competitive private sector. In such contexts, state support to public enterprises to engage in business activities can be crucial to building up strong and competitive domestic enterprises. 

The EU’s proposals texts would hamper the ability of ACP governments to support public enterprises.
 They would prevent ACP countries from enacting or maintaining measures such as providing subsidies or enacting regulatory measures designed to protect these enterprises from premature or undue competition.
Administrative and Fiscal Burden

Financial and administrative resource constraints are likely to make it extremely difficult for ACP governments to cope with the administrative and fiscal burden of running EU-modelled competition agencies. “The implementation of a comprehensive competition policy [following the US or EU models, for example] requires a strong state which many developing countries at low levels of industrialization do not have. Therefore, at the very least, for such countries there will need to be fewer and simpler competition rules, which are capable of being enforced. Clearly it would be unfair, if not absurd, to subject a Sierra Leone to the same competition policy disciplines as the US.”
 

Unless and until they are ready to assume such obligations, ACP countries are advised not to agree to the inclusion of a competition chapter in their respective EPAs.

Failing To Tackle Abuse Of Market Power By Large Multinationals

Some ACP producers are likely to be victims of European corporations forming cartels or oligopolies through mergers and acquisitions, abusing market power (e.g. big EU supermarkets chains pressing down prices of ACP suppliers) and restrictive business practices. An appropriate competition policy could help ACP governments curb such abuses of market power by large multinational firms, whilst simultaneously allowing them to support local firms. However, the EU’s competition proposals are likely to do the opposite. 

The European model places emphasis on proving anti-competitive object or effect, or abuse of dominance, requires extensive investigative capacity, which is beyond the capacity of competition authorities in many developing countries. Under an EU model, ACP countries would find it extremely hard to bring large corporations to book. On the other hand, the EU proposals would enable EU multinationals to challenge efforts by ACP governments to support domestic firms. The result would be to reinforce the advantage of well-established EU companies over less competitive ACP firms, exacerbating inequality rather than eliminating it.

Way Forward: Supporting Economic Development

ACP countries should seriously consider the complete exclusion of competition policy from EPAs negotiations. Should EU pressure prove too strong to resist, ACP countries can safeguard their interests and maintain maximum flexibility by pushing for “best endeavour” instead of mandatory language, or by avoiding specific language that reflects or echoes the EU’s competition policy. ACP countries should ensure that any provisions are qualified at every possible instance with references to appropriateness, development context, flexibility and progressivity in implementation, and the possibility of providing supportive measures to domestic ACP market actors to boost their competitiveness. 

They could also suggest:

· The purpose of competition policy be clearly defined as to ensure the development of the economy and the equitable distribution of the benefits of production among members of a national or regional economy (e.g. South Africa competition law supports the ownership of small companies by historically disadvantaged citizens)

· Strong technical assistance and capacity-building provisions to support the development of domestic and/or regional competition authorities, their policy-making and enforcement capacity, and administrative viability;

· Provisions that support relevant South-South regional integration efforts on competition policy;

· Provisions requiring the EU to support and consent to the implementation and enforcement of South-South regional competition policy as the preferred option for the developing country partners, and that in the event of conflict between the EPA’s competition chapter and the ACP countries’ regional competition policy, the latter will prevail.
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