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Elements for a section on IPRs


SECTION 1 – OBJECTIVES AND PRINCIPLES

Article 1 – The Cotonou Agreement

The Parties confirm their respective commitments with regard to intellectual property rights undertaken in Article 46 of the Cotonou Agreement. The provisions in this Title give effect to such commitments.

Article 2 – Objective

In implementing this Title, the Parties shall be guided by the objective of ensuring an adequate and effective level of protection and enforcement of intellectual property rights.

Article 3 – Nature and scope of obligations 

1. The Parties shall give effect to the provisions of this Title. They may implement in their law more extensive protection than is required by this Title, provided that such protection does not contravene the provisions of this Title. Parties shall be free to determine the appropriate method of implementing the provisions of this Title within their own legal system and practice.

2. For the purpose of this Agreement, intellectual property rights embody copyright, including copyright in computer programs and in databases, sui generic rights for non original databases, and neighbouring rights, the rights related to patents, industrial designs, geographical indications, including designations of origin, indications of source, trademarks, service marks, trade names, layout- designs (topographies) of integrated circuits, plant varieties, protection of undisclosed information and the protection against unfair competition as referred to in Article 10 bis of the Paris Convention for the Protection of Industrial Property (Stockholm Act 1967). 

Article 4 – The TRIPS Agreement

1. In addition to the specific obligations arising from this Title, the Parties shall ensure an adequate and effective implementation of the obligations arising from the Agreement on Trade-related Aspects of Intellectual Property, Annex 1C to the Agreement establishing the World Trade Organisation (TRIPS, Marrakech 1994).

2. Notwithstanding paragraph 1, least developed country Parties to this Agreement shall not be required to apply the provisions of the TRIPS Agreement, other than Articles 3, 4 and 5, or the provisions in sections 2 and 3 of this Title, other than on equal pace with what may be required from them with regard to the implementation of the TRIPS Agreement under the relevant decisions by the TRIPS Council under Article 66.1 of the TRIPS Agreement. 

Article 5 – National Treatment and Most-Favoured-Nation Treatment

Without prejudice to the rights and obligations of the Parties under the TRIPS Agreement, and with regard to the protection
 of intellectual property, each Party shall accord to the nationals of the other Party treatment no less favourable than that it accords to its own nationals and shall accord immediately and unconditionally to the nationals of the other Party any advantage, favour, privilege or immunity granted to the nationals of any other country. 

Article 6 – Exhaustion

1. The Parties shall be free to establish their own regime for exhaustion of intellectual property rights, subject to Article 5.

2. In determining their exhaustion regime, Parties shall take into account, if relevant, the impact of such regime on the supply of medicines at strongly reduced prices by foreign companies. 

SECTION 2 – STANDARDS CONCERNING INTELLECTUAL PROPERTY RIGHTS

Article 7  - Copyright and related rights

Article 7.1 – Protection granted

The Parties shall comply with:

a)
Articles 1 through 22 of the Rome Convention for the Protection of Performers, Producers of Phonograms and Broadcasting Organisations (1961);

b)
Articles 1 through 14 of the WIPO Copyright Treaty (Geneva, 1996);

c)
Articles 1 through 23 of the WIPO Performances and Phonograms Treaty (Geneva, 1996).

Article 7.2  – Cooperation on collective management of rights 

The Parties shall facilitate the establishment of arrangements between their respective collecting societies with the purpose of mutually ensuring easier access and delivery of content at the regional level between the territories of the Parties.

Article 8 - Trademarks

Article 8.1 – Registration procedure

Parties shall provide for a system for the registration of trademarks in which each decision taken by the relevant trademark administration is duly reasoned and in writing. As such, reasons for the refusal to register a trademark shall be communicated in writing to the applicant who will have the opportunity to contest such refusal and to appeal a final refusal before Court. Parties shall also introduce the possibility to object to trademark applications. Such objection proceedings shall be contradictory. [Parties shall provide a publicly available electronic database of trademark applications and trademark registrations].

[Cariforum agreed to consult internally on a number of issues. It would be useful to know if you have information or reactions on possible acceptance of as many aspects in WIPO joint recommendations as possible (on well known trademarks, marks on the internet including domain name processes, trademark licenses)]

Article 8.2 – Well-known trademarks

Article 6bis of the Paris Convention (1967) shall apply, mutatis mutandis, to services. In determining whether a trademark is well-known, Parties will apply the Joint Recommendation adopted by the assembly of the Paris union for the Protection of Industrial Property and the General Assembly of the World Intellectual Property Organization (WIPO) at the Thirty‑Fourth Series of Meetings of the Assemblies of the Member States of WIPO September 20 to 29, 1999.

Article 8.3 – Internet use

The Parties will introduce provisions providing a clear legal framework for trademark owners who wish to use their trademarks on the Internet and to participate in the development of electronic commerce. Such provisions will include whether the use of a sign on the Internet has contributed to the acquisition or infringement of a mark or whether such use constitutes an act of unfair competition, and determine the remedies. Parties will hereby use the the Joint Recommendations concerning the protection of marks, and other industrial property rights in signs, on the Internet, as adopted by the World Intellectual Property Organization (WIPO) at the Thirty-Sixth Series of Meetings of the Assemblies of the Member States of WIPO September 24 to October 3, 2001.

Article 8.4 – Trademark licenses

Parties will apply the joint recommendations concerning trademark licenses adopted by the Assembly of the Paris Union for the Protection of Industrial Property and the General Assembly of the World Intellectual Property Organization (WIPO) at the Thirty-Fifth Series of Meetings of the Assemblies of the Member States of WIPO September 25 to October 3, 2000.

Article 8.5 – International Agreements

[Cariforum agreed to consult internally on a number of issues. It would be useful to know if you have information or reactions on whether adherence to the Madrid Protocol could be possible or at least encouraged in the EPA]

Each party shall ratify or accede to the Protocol Relating to the Madrid Agreement Concerning the International Registration of Marks (1989) and to the Trademark Law Treaty (1994).

Article 9 – Geographical Indications

Article 9.1 – Protection in the country of origin

The Parties shall only protect in their territories geographical indications that are protected in their country of origin. Only producers lawfully using a registered geographical indication in accordance with the law of the country of origin shall be allowed to use in the presentation or designation of a good the expression “geographical indication”, or “designation of origin” if the legislation of that Party so provides.

Article 9.2- Term of protection

Protection afforded to geographical indications in the Parties shall be indefinite. It shall be possible to cancel the registration of a geographical indication based on duly justified reasons.

Article 9.3 – Protection afforded 

1. The use of geographical indications of goods shall be exclusively reserved in the Parties to goods originating in the geographical area identified by the geographical indication and which are produced in accordance with the relevant product specifications. Article 6bis of the Paris Convention shall apply, mutatis mutandis, to geographical indications.
 

2. The Parties shall prohibit and prevent, ex officio and at the request of an interested party, the use in their territory of any sign in the designation or presentation of a good that indicates or suggests that the good in question originates in a geographical area other than the true place or origin in a manner which misleads the public as to the true geographical origin of the good; or any other use which constitutes an act of unfair competition within the meaning of Article 10bis of the Paris Convention;

3. In respect of the same category of goods, the Parties shall prohibit and prevent, ex officio and at the request of an interested party, the use of any sign in the designation or presentation of a good that indicates or suggests that the good in question originates in a certain geographical area, if such goods do not originate in the geographical area indicated by the sign in question, even where the true origin of the goods is indicated or the geographical indication is used in translation or accompanied by expressions such as "kind", "type", "style", "imitation" or the like.

4. Where a geographical indication is registered, any application for registration of a trademark corresponding to one of the situations in paragraphs 2 and 3 of this Article and related to the same class of product shall be refused if the application for registration of the trademark is submitted after the date of submission of the registration application for the geographical indication.

Article 9.3 – Plant varieties, animal breeds, generic terms

1. A Party shall not be required to apply the provisions of this Article in respect of a geographical indication of any other Party with respect to goods or services for which the relevant indication is identical with the term customary in common language as the common name for such goods or services in the territory of that Party. Nothing in this Section shall require a Party to apply its provisions in respect of a geographical indication of any other Party with respect to products of the vine, plants or animals for which the relevant indication is identical with the name of a grape variety, plant variety or animal breed existing in the territory of that Party as of the date of entry into force of this agreement.

2. The terms listed in Annex […] do not constitute terms customary in common language as the common name for goods or services in the territory of the Parties. 

Article 9.4  Coexistence between geographical indications and certain prior trademarks

1. A geographical indication shall not be registered in the Parties where, in the light of a trademark’s reputation and renown and the length of time it has been used, registration is liable to mislead the consumer as to the true identity of the product.

2. A trademark the use of which corresponds to one of the situations referred to in paragraphs 2 and 3 of Article 9.3, and which has been applied for, registered or established by use if that possibility is provided for by the legislation of the Party, in good faith within the territory of the Party, before either the date of protection in the country of origin or before the date of application of the provisions in this Title in the Party, may continue to be used notwithstanding the registration of the geographical indication, provided that no grounds for the invalidity or revocation of the trademark exist as specified by the legislation of the Party

3. The Parties shall provide for the fair use of descriptive terms, including geographical indications, as a limited exception to the rights conferred by a trademark. Such limited exception shall take account of the legitimate interests of the owner of the trademark and of third parties. 

Article 9.5 – Internet use

The Parties will introduce provisions providing a clear legal framework for geographical indications owners who wish to use their geographical indications on the Internet and to participate in the development of electronic commerce. Such provisions will include whether the use of a sign on the Internet has contributed to the usurpation, evocation, acquisition in bad faith or infringement of a geographical indication or whether such use constitutes an act of unfair competition, and determine the remedies, including the eventual transfer or cancellation of the domain name. Parties will hereby use the Joint Recommendations concerning the protection of marks, and other industrial property rights in signs, on the Internet, as adopted by the World Intellectual Property Organization (WIPO) at the Thirty-Sixth Series of Meetings of the Assemblies of the Member States of WIPO September 24 to October 3, 2001. 

Article 10 – Industrial designs

[Cariforum agreed to consult internally on a number of issues. It would be useful to know if you have information or reactions on whether inclusion of provisions on industrial designs, with protection both for registered and unregistered industrial designs, as well as on the adherence to the Hague Agreement, perhaps covered based on a “best endeavours” clause]

Article10.1 - Requirements for Protection

1. Parties shall provide for the protection of independently created industrial designs that are new or original, and that have individual character. 

2. This protection shall be provided by registration, and shall confer exclusive rights upon their holders in accordance with the provisions of this Title. Unregistered designs made available to the public in the manner provided for in this Title shall confer the same exclusive rights, but only if the contested use results from copying the protected design.

Article 10.2 – Disclosure

For the purpose of assessing the novelty and individual character of a design:

1. A design shall be deemed to have been made available to the public if it has been published following registration or otherwise, or exhibited, used in trade of otherwise disclosed, except where these events could not reasonably have become known in the normal course of business to the circles specialised in the sector concerned, operating within the Community, before the date of filing of the application for registration or, if priority is claimed, the date of priority. 

2. The design shall not, however, be deemed to have been made available to the public for the sole reason that it has been disclosed to a third person under explicit or implicit conditions of confidentiality.

3. A disclosure shall not be taken into consideration if a design for which protection is claimed under a registered design right of a Party has been made available to the public:

(a)
by the designer, his successor in title, or a third person as a result of information provided or action taken by the designer, or his successor in title; and

(b) 
during the 12-month period preceding the date of filing of the application or, if priority is claimed, the date of priority.

4. A disclosure shall equally not be taken into consideration for the purpose of applying Articles 10.3 and 4 if the design has been made available to the public as a consequence of an abuse in relation to the designer or his successor in title.

Article 10.3 - Exceptions

1. Parties may provide limited exceptions to the protection of industrial designs, provided that such exceptions do not unreasonably conflict with the normal exploitation of protected industrial designs and do not unreasonably prejudice the legitimate interests of the owner of the protected design, taking account of the legitimate interests of third parties.

2. Design protection shall not extend to designs dictated essentially by technical or functional considerations.

3. A design right shall not subsist in a design which is contrary to public policy or to accepted principles of morality. 

Article 10.4 - Textile designs

Each Party shall ensure that requirements for securing protection for textile designs, in particular in regard to any cost, examination or publication, do not unreasonably impair the opportunity to seek and obtain such protection. 

Article 10.5 - Rights conferred 

1. The owner of a protected industrial design shall have the right to prevent third parties not having the owner’s consent from making, offering, selling, importing, or using articles bearing, embodying or stocking  the protected design when such acts are undertaken for commercial purposes, or unduly prejudice  the normal exploitation of the design or are not compatible with fair trade practice.

2. For unregistered designs, the contested use shall not be deemed to result from copying the protected design if it results from an independent work of creation from a designer who may be reasonably thought not to be familiar with the design made available to the public by the holder.

Article 10.6 - Term of protection

1. The duration of protection available in the Parties following registration shall amount to at least 10 years.

2. The right holder may have the term of protection renewed for one or more periods of five years each, up to a total term of 25 years from the date of filing.

3. The duration of protection available in the Parties for unregistered designs shall amount to at least three years as from the date on which the design was made available to the Public in one of the Parties.

Article 10.7 - Invalidity or refusal of registration

Amongst the possible reasons for invalidity or refusal of registration, each Party may provide that a design shall be refused for registration or shall be declared invalid if the design constitutes an unauthorised use of a work protected under the copyright law of the Party concerned.

Article 10.8 - Relationship to copyright

A design protected by a design right registered in a Party in accordance with this Title shall also be eligible for protection under the law of copyright of that Party as from the date on which the design was created or fixed in any form.

Article 10.9 - International Agreements

Each party shall ratify or accede to the Hague Agreement for the International Registration of Industrial Designs (1999).

Article 11 – Patents

[Cariforum agreed to consult internally on a number of issues. It would be useful to know if you have information or reactions on whether incorporation of PCT (Patent Cooperation Treaty) and PLT (Patent Law Treaty) substantive provisions, as well as accession to the Budapest Treaty on the Deposit of Microorganisms is acceptable.]

Article 11.1 - International Agreements

Parties shall comply with:

a)
Articles 1 through 52 of the Patent Co-operation Treaty (Washington, 1970, last modified in 1984);

b)
Articles 1 through 15 of the Patent Law Treaty (Geneva, 2000);

c)
Articles 2 through 9 of the Budapest Treaty on the International Recognition of the Deposit of Micro-organisms for the Purposes of Patent Procedure (1977, amended in 1980).

Article 11.2 – Patents and public health

1. The Parties recognise the importance of the Doha Declaration on the TRIPS Agreement and Public Health adopted on 14 November 2001 by the Ministerial Conference of the World Trade Organisation. In interpreting and implementing the rights and obligations under this Article, the Parties are entitled to rely upon this Declaration.

2. The Parties shall contribute to the implementation and respect the Decision of the WTO General Council of 30 August 2003 on paragraph 6 of the Doha Declaration on the TRIPs Agreement and Public Health, and take the necessary steps to accept the Protocol amending the TRIPS Agreement, done at Geneva on 6 December 2005.

Article 12 – Plant Varieties

1. The Parties shall comply with the International Convention for the Protection of New Varieties of Plants – UPOV (Act of 1991).

2. The Parties shall have the right to provide for exceptions to exclusive rights to allow farmers to save, use and/or exchange protected farm-saved seed or propagating material, subject to national law as appropriate and in line with the applicable international rules.

Article 13 – Genetic resources, traditional knowledge and folklore

1. Subject to their national legislation the Parties respect, preserve and maintain knowledge, innovations and practices of indigenous and local communities embodying traditional lifestyles relevant for the conservation and sustainable use of biological diversity and promote their wider application with the approval and involvement of the holders of such knowledge, innovations and practices and encourage the equitable sharing of the benefits arising from the utilization of such knowledge, innovations and practices.

2. The Parties recognise the importance of taking appropriate measures, subject to national legislation, to preserve traditional knowledge and agree to further work towards the development of an internationally agreed sui generis model for the legal protection of traditional knowledge.

3. The Parties underline the importance of acceding to the Convention on Biological Diversity (CBD) and agree that, in line with Article 46.2 of the Cotonou Agreement, the patent provisions of this Title and the Convention on Biological Diversity shall be implemented in a mutually supportive way.

4. The Parties agree to regularly exchange views and information on their position with a view to multilateral discussions, without prejudging their outcome:

a) In WIPO, on the issues dealt with in the framework of the Intergovernmental Committee on Genetic Resources, Traditional Knowledge and Folklore; and,

b) In the WTO, on the issues related to the relationship between the TRIPS Agreement and the Convention on Biological Diversity, the protection of traditional knowledge and folklore.

Article 14 – Transfer of technology

1. The Parties agree to exchange views and information on their practices and policies affecting transfer and technology, both within their respective regions and with third countries. This shall in particular include measures to facilitate information flows, business partnerships, licensing and subcontracting. Particular attention shall be paid to the conditions necessary to create an adequate enabling environment for technology transfer in the host countries, including issues such as development of human capital, legal framework inter alia. 

2. The Parties shall take measures, as appropriate, to prevent or control licensing practices or conditions pertaining to intellectual property rights which may adversely affect the international transfer of technology and that constitute an abuse of intellectual property rights by right holders.

3. The Parties shall provide incentives to enterprises and institutions in their territories for the purpose of promoting and encouraging technology transfer to least developed countries Parties to this Agreement

SECTION 3 – ENFORCEMENT OF INTELLECTUAL PROPERTY RIGHTS

[Cariforum agreed to consult internally on a number of issues. It would be useful to know if you have information or reactions on whether inclusion of provisions to make enforcement more effective, based on the EU Enforcement Directive, would be acceptable.]

Article 15 - General obligations

1. Without prejudice to their rights and obligations under the TRIPS Agreement, and in particular of its Part III, the Parties shall provide for the measures, procedures and remedies necessary to ensure the enforcement of the intellectual property rights covered by this section. Those measures, procedures and remedies shall be fair and equitable, and shall not be unnecessarily complicated or costly, or entail unreasonable time-limits or unwarranted delays.

2. Those measures and remedies shall also be effective, proportionate and dissuasive and shall be applied in such a manner as to avoid the creation of barriers to legitimate trade and to provide for safeguards against their abuse.

Article 16 - Entitled applicants

The Parties shall recognise as persons entitled to seek application of the measures, procedures and remedies referred to in this section and in Part III of the TRIPS Agreement:

-
the holders of intellectual property rights in accordance with the provisions of the applicable law,

-
all other persons authorised to use those rights, in particular licensees, in so far as permitted by and in accordance with the provisions of the applicable law,

-
intellectual property collective rights management bodies which are regularly recognised as having a right to represent holders of intellectual property rights, in so far as permitted by and in accordance with the provisions of the applicable law,

-
professional defence bodies which are regularly recognised as having a right to represent holders of intellectual property rights, in so far as permitted by and in accordance with the provisions of the applicable law.

Article 17 - Presumption of authorship or ownership

For the purposes of applying the measures, procedures and remedies provided for in this section and in Part III of the TRIPS Agreement: 

(a)
for the author of a literary or artistic work, in the absence of proof to the contrary, be regarded as such, and consequently be entitled to institute infringement proceedings, it shall be sufficient for his name to appear on the work in the usual manner;

(b)
the provision under (a) shall apply mutatis mutandis to the holders of rights related to copyright with regard to their protected subject matter.

Article 18 - Evidence

Without prejudice to the measures foreseen in Article 43 of the TRIPS Agreement, the Parties shall take such measures as are necessary, in the case of an infringement committed on a commercial scale, to enablee the competent judicial authorities to order, where appropriate and following an application, the communication of banking, financial or commercial documents under the control of the opposing entity, subject to the protection of confidential information.

Article 19 - Measures for preserving evidence

Without prejudice to the measures foreseen in Article 50 of the TRIPS Agreement Parties shall ensure that, even before the commencement of proceedings on the merits of the case, the competent judicial authorities may, on application by an entity who has presented reasonably available evidence to support his claims that his intellectual property right has been infringed or is about to be infringed, order prompt and effective provisional measures to preserve relevant evidence in respect of the alleged infringement, subject to the protection of confidential information. Such measures may include the detailed description, with or without the taking of samples, or the physical seizure of the infringing goods, and, in appropriate cases, the materials and implements used in the production and/or distribution of these goods and the documents relating thereto.

Article 20 - Right of information

1.
The Parties shall ensure that, in the context of proceedings concerning an infringement of an intellectual property right and in response to a justified and proportionate request of the claimant, the competent judicial authorities may order that information on the origin and distribution networks of the goods or services which infringe an intellectual property right be provided by the infringer and/or any other person who:

(a)
was found in possession of the infringing goods on a commercial scale;

(b)
was found to be using the infringing services on a commercial scale; 

(c)
was found to be providing on a commercial scale services used in infringing activities; or

(d)
was indicated by the person referred to in point (a), (b) or (c) as being involved in the production, manufacture or distribution of the goods or the provision of the services.

2.
The information referred to in paragraph 1 shall, as appropriate, comprise:

(a)
the names and addresses of the producers, manufacturers, distributors, suppliers and other previous holders of the goods or services, as well as the intended wholesalers and retailers;

(b)
information on the quantities produced, manufactured, delivered, received or ordered, as well as the price obtained for the goods or services in question.

3.
Paragraphs 1 and 2 shall apply without prejudice to other statutory provisions which:

(a)
grant the right holder rights to receive fuller information;

(b)
govern the use in civil or criminal proceedings of the information communicated pursuant to this Article;

(c)
govern responsibility for misuse of the right of information; 

(d)
afford an opportunity for refusing to provide information which would force the person referred to in paragraph 1 to admit to his own participation or that of his close relatives in an infringement of an intellectual property right ; or

(e)
govern the protection of confidentiality of information sources or the processing of personal data.

Article 21 - Provisional and precautionary measures

1.
Without prejudice to the measures foreseen in Article 50 of the TRIPS Agreement Parties shall ensure that the judicial authorities may, at the request of the applicant issue an interlocutory injunction intended to prevent any imminent infringement of an intellectual property right, or to forbid, on a provisional basis and subject, where appropriate, to a recurring penalty payment where provided for by national law, the continuation of the alleged infringements of that right, or to make such continuation subject to the lodging of guarantees intended to ensure the compensation of the rightholder. An interlocutory injunction may also be issued, under the same conditions, against an intermediary whose services are being used by a third party to infringe an intellectual property right

2.
An interlocutory injunction may also be issued to order the seizure or delivery up of the goods suspected of infringing an intellectual property right so as to prevent their entry into or movement within the channels of commerce.

3.
In the case of an infringement committed on a commercial scale, the Parties shall ensure that, if the applicant demonstrates circumstances likely to endanger the recovery of damages, the judicial authorities may order the precautionary seizure of the movable and immovable property of the alleged infringer, including the blocking of his/her bank accounts and other assets. To that end, the competent authorities may order the communication of bank, financial or commercial documents, or appropriate access to the relevant information.

Article 22 - Corrective measures

1. Without prejudice to the regime foreseen in Article 46 of the TRIPS Agreement, the Parties shall ensure that the competent judicial authorities may order, at the request of the applicant and without prejudice to any damages due to the right holder by reason of the infringement, and without compensation of any sort, the recall, definitive removal from the channels of commerce or destruction of goods that they have found to be infringing an intellectual property right.

2. The judicial authorities shall order that those measures shall be carried out at the expense of the infringer, unless particular reasons are invoked for not doing so.

Article 23 - Injunctions

Parties shall ensure that, where a judicial decision is taken finding an infringement of an intellectual property right, the judicial authorities may issue against the infringer an injunction aimed at prohibiting the continuation of the infringement. Where provided for by national law, non-compliance with an injunction shall, where appropriate, be subject to a recurring penalty payment, with a view to ensuring compliance. Member States shall also ensure that rightholders are in a position to apply for an injunction against intermediaries whose services are used by a third party to infringe an intellectual property right.

Article 24 - Alternative measures

The Parties may provide that, in appropriate cases and at the request of the person liable to be subject to the measures provided for in Part III of the TRIPs Agreement and in this Chapter, the competent judicial authorities may order pecuniary compensation to be paid to the injured party instead of applying the measures provided for in Part III of the TRIPs Agreement or in this Chapter if that person acted unintentionally and without negligence, if execution of the measures in question would cause him disproportionate harm and if pecuniary compensation to the injured party appears reasonably satisfactory. 

Article 25 - Damages

1. Without prejudice to the measures foreseen in Articles 44 and 46 of the TRIPS Agreement, the Parties shall ensure that when the judicial authorities set the damages :

a) 
they shall take into account all appropriate aspects, such as the negative economic consequences, including lost profits, which the injured party has suffered, any unfair profits made by the infringer and, in appropriate cases, elements other than economic factors, such as the moral prejudice caused to the right holder by the infringement ; or

b) 

as an alternative to (a), they may, in appropriate cases, set the damages as a lump sum on the basis of elements such as at least the amount of royalties or fees which would have been due if the infringer had requested authorisation to use the intellectual property right in question.

2.
Where the infringer did not knowingly, or with reasonable grounds to know, engage in infringing activity, Member States may lay down that the judicial authorities may order the recovery of profits or the payment of damages which may be pre-established.

Article 26 - Legal costs

The Parties shall ensure that reasonable and proportionate legal costs and other expenses incurred by the successful party shall as a general rule be borne by the unsuccessful party, unless equity does not allow this. 

Article 27 - Publication of judicial decisions

The Parties shall ensure that, in legal proceedings instituted for infringement of an intellectual property right, the judicial authorities may order, at the request of the applicant and at the expense of the infringer, appropriate measures for the dissemination of the information concerning the decision, including displaying the decision and publishing it in full or in part. Parties may provide for other additional publicity measures which are appropriate to the particular circumstances, including prominent advertising.

Article 28 - Border measures

1.
The Parties shall, in conformity with the provisions set out in Section 4 of the TRIPS Agreement, unless otherwise provided for in this section, adopt procedures
 to enable a right holder, who has valid grounds for suspecting that the importation, exportation, re-exportation, entry or exit of the customs territory, placement under a suspensive procedure or placement under a free zone or a free warehouse of “goods infringing an intellectual property right” 
 may take place, to lodge an application in writing with competent authorities, administrative or judicial, for the suspension by the customs authorities of the release into free circulation or the retain of such goods.

2.
Any rights or duties established in Section 4 of the TRIPs Agreement concerning the importer shall be also applicable to the exporter or to the holder of the goods.

Article 29 - Codes of conduct

Parties shall encourage:

(a)
the development by trade or professional associations or organisations of codes of conduct aimed at contributing towards the enforcement of intellectual property rights, particularly by recommending the use on optical discs of a code enabling the identification of the origin of their manufacture;

(b)
the submission to the competent authorities of the Parties of draft codes of conduct and of any evaluations of the application of these codes of conduct.

SECTION 4 – REGIONAL INTEGRATION AND TECHNICAL ASSISTANCE

Article 30  - Regional Integration

1. The Parties undertake to continue to consider further steps towards deeper integration in their respective regions in the field of intellectual property rights. This process shall cover further harmonisation of intellectual property laws and regulations, further progress towards regional management and enforcement of national intellectual property rights, as well as the creation and management of regional intellectual property rights, as appropriate.

2. The Parties undertake to ensure a homogeneous level of intellectual property protection within their respective regions.

[This section may also include provisions on cooperation, subject to the general approach on cooperation articles]

�	 For the purposes of Article 5, "protection" shall include matters affecting the availability, acquisition, scope, maintenance and enforcement of intellectual property rights as well as those matters affecting the use of intellectual property rights specifically addressed in this Title.


�	 In determining whether a geographical indication is well-known, each Party shall take account of the knowledge of the geographical indication in the relevant sector of the public, including knowledge in the Party concerned which has been obtained as a result of the promotion of the geographical indication.  No Party shall require that the reputation of the geographical indication extend beyond the sector of the public that normally deals with the relevant goods or services, or that the geographical indication be registered.


�	 	It is understood that there shall be no obligation to apply such procedures to imports of goods put on the market in another country by or with the consent of the right holder.





�	 		For the purposes of this section, “goods infringing an intellectual property right” means:


	(a)	"counterfeit goods", namely:


	(i)	goods, including packaging, bearing without authorisation a trademark identical to the trademark duly registered in respect of the same type of goods, or which cannot be distinguished in its essential aspects from such a trademark, and which thereby infringes the trademark holder's rights;


	(ii)	any trademark symbol (logo, label, sticker, brochure, instructions for use or guarantee document), even if presented separately, on the same conditions as the goods referred to in point (i);


	(iii)	packaging materials bearing the trademarks of counterfeit goods, presented separately, on the same conditions as the goods referred to in point (i);


	(b)	"pirated goods", namely goods which are or contain copies made without the consent of the holder, or of a person duly authorised by the holder in the country of production, of a copyright or related right or design right, regardless of whether it is registered in national law;


	(c)	goods which, according to the law of the Party in which the application for customs action is made, infringe:


	(i)	a patent;


	(ii)	a plant variety right;


	(iii)	a design;


	(iv)	a geographical indication







