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THE REPUBLIC OF BENIN,

BURKINA FASO,

THE REPUBLIC OF CAPE VERDE,

THE REPUBLIC OF IVORY COAST,

THE REPUBLIC OF GAMBIA,

THE REPUBLIC OF GHANA,

THE REPUBLIC OF GUINEA,

THE REPUBLIC OF GUINEA BISSAU,

THE REPUBLIC OF LIBERIA,

THE ISLAMIC REPUBLIC OF MAURITANIA,

THE REPUBLIC OF MALI,

THE REPUBLIC OF NIGER,

THE FEDERAL REPUBLIC OF NIGERIA,

THE REPUBLIC OF SENEGAL,

THE REPUBLIC OF SIERRA LEONE,

THE REPUBLIC OF TOGO,

and

the Economic Community of West African States (ECOWAS)

and

THE ECONOMIC AND MONETARY UNION OF WEST AFRICA (UEMOA),

of the one part, and

THE KINGDOM OF BELGIUM,

THE CZECH REPUBLIC,

THE KINGDOM OF DENMARK,

THE FEDERAL REPUBLIC OF GERMANY,

THE REPUBLIC OF ESTONIA,

THE HELLENIC REPUBLIC,

THE KINGDOM OF SPAIN,

THE FRENCH REPUBLIC,

IRELAND,

THE ITALIAN REPUBLIC, 

THE REPUBLIC OF CYPRUS,

THE REPUBLIC OF LATVIA, 

THE REPUBLIC OF LITHUANIA,
THE GRAND DUCHY OF LUXEMBURG,

THE KINGDOM OF THE NETHERLANDS,

THE REPUBLIC OF HUNGARY, 

MALTA,
THE REPUBLIC OF AUSTRIA,

THE REPUBLIC OF POLAND,
THE PORTUGUESE REPUBLIC,

THE REPUBLIC OF SLOVENIA, 

THE SLOVAK REPUBLIC,

THE REPUBLIC OF FINLAND,

THE KINGDOM OF SWEDEN,

THE UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND,

and

THE EUROPEAN COMMUNITY,

of the other part

hereinafter referred to as the 'Parties'

HAVING REGARD TO ...

….

Have agreed as follows:

PART I

TRADE PARTNERSHIP FOR SUSTAINABLE DEVELOPMENT

Chapter 1

Horizontal issues

Article 1

Objectives

The objectives of this Agreement are:

a)
Contributing to the reduction and eventual eradication of poverty through the establishment of a trade partnership consistent with the objective of sustainable development, the Millennium Development Goals and the Cotonou Agreement;

b)
Promoting regional integration, economic cooperation and good governance in the West African region;

c)
Promoting the gradual integration of West Africa into the world economy, in conformity with its political choices and development priorities;

d)
Improving West African capacity in trade policy and trade related issues;

e)
Establishing and implementing an effective, predictable and transparent regional regulatory framework for trade and investment in the West African region, thus supporting the conditions for increasing investment and private sector initiative and enhancing supply capacity, competitiveness and economic growth;

f)
Strengthening the existing relations between the Parties on the basis of solidarity and mutual interest. To this end, consistent with WTO obligations, the Agreement shall enhance commercial and economic relations, support a new trading dynamic between the Parties by means of the progressive, asymmetrical liberalisation of trade between them and reinforce, broaden and deepen cooperation in all areas relevant to trade.
Article 2

Principles

1.
The EPA is based on the Fundamental Principles as well as the Essential and Fundamental Elements of the Cotonou Agreement, as spelt out in Articles 2 and 9, respectively, of the Cotonou Agreement. This Agreement shall build on the achievements of Cotonou and the previous ACP-EC Partnership Agreements in regional cooperation and integration as well as economic and trade cooperation.

2.
The Parties agree that the Cotonou Agreement and this Agreement shall be implemented in a complementary and mutually reinforcing manner.

Article 3

Sustainable development

1.
The Parties reaffirm that the objective of sustainable development is to be applied and integrated at every level of their economic partnership, in fulfilment of the overriding commitments set out in Articles 1, 2 and 9 of the Cotonou Agreement, and especially the general commitment to reducing and eventually eradicating poverty in a way that is consistent with the objectives of sustainable development.

2.
The Parties understand this objective to apply in the case of the present Economic Partnership Agreement as a commitment that:

a)
the application of this Agreement shall fully take into account the human, cultural, economic, social, health and environmental best interests of their respective population and of future generations;

b)
decision-making procedures embrace the fundamental principles of ownership, participation and dialogue.

3.
As a result the Parties agree to work cooperatively towards the realization of a sustainable development centred on the human person, who is the main beneficiary of development. The Parties undertake to continuously monitor the operation of the Agreement in this respect, to cooperate in order to maximise the benefits for men, women and young people deriving from their Partnership and to consult each other promptly over any problem arising.

Article 4

Upgrading of the competitiveness of productive sectors in West Africa concerned by the EPA

In the context of the implementation of the EPA, the Parties underline their will to promote the upgrading of the competitiveness of productive sectors in West Africa concerned by the EPA through the various existing instruments at their disposal.

Article 5

Regional integration

1.
The Parties recognise that regional integration is an integral element to their partnership and a powerful instrument to achieve the objectives of this Agreement and agree to pursue it vigorously. 

2.
The Parties recognise that within their respective regions full regional integration may be pursued in different ways, also taking into account the Parties' levels of development, needs, geographical realities and sustainable development strategies. 

3.
The Parties agree that their partnership builds upon and aims at deepening regional integration and undertake to cooperate to further develop it.

Article 6

Business climate

The Parties agree that the business climate is an essential vector of economic development and, consequently, that the provisions of this Agreement aim at contributing to this common objective. West African States members of the Treaty of the Organisation for the Harmonisation of Business Law (OHADA) in West Africa commit to apply and implement in an effective and non discriminatory manner the provisions of this Treaty.

Article 7

Cooperation in international fora

The Parties shall endeavour to cooperate in all international fora where issues relevant to this partnership are discussed. 

Article 8

Development cooperation framework

The Parties commit themselves to cooperating in order to implement this Agreement and to support West African regional integration and development strategies. The cooperation can take financial and non financial forms.

Article 9

Development finance cooperation

1. Development cooperation for regional economic cooperation and integration, as provided for in the Cotonou Agreement, shall be carried out so as to maximise the expected benefits of this Agreement.

2. The European Community
 financing pertaining to development co-operation between the West African Party and the European Community supporting the implementation of this Agreement shall be carried out within the framework of the rules and relevant procedures provided for by the Cotonou Agreement, in particular the programming procedures of the European Development Fund. In this context, supporting the implementation of this EPA shall be one of the priorities.

3. Paragraph 2 does not prevent the financing of eligible actions under any relevant provisions of the EC budget.

4. The Parties shall cooperate to facilitate other donors willing to support the efforts of the West African Party achieving the objectives of this Agreement.
Chapter 2

Agriculture and fisheries

Article 1

Objectives

1.
In the agricultural, food and fisheries sectors, this Agreement contributes to raise the competitiveness of production, processing and trade in agricultural, food and fishery products between the Parties, consistent with the sustainable management of natural resources.

2.
The Parties acknowledge the economic and social importance of activities relating to fisheries and the utilization of the living marine resources of West African States, and the need to maximize those benefits in relation to such factors as food security, employment, poverty alleviation, foreign exchange earnings and social stability of fishing communities.

3.
The Parties recognize that the fisheries and marine ecosystems of the West African States are complex, biologically diverse and fragile and that exploitation should take into account these factors through effective conservation and management of fisheries resources and related ecosystems based on sound scientific advice and on the precautionary principle as defined by the FAO Code of Conduct on Responsible Fisheries.

4.
The Parties recognize that ensuring food security and enhancing livelihoods of rural and fishing communities are critical elements of the eradication of poverty, and the pursuit of sustainable development. They consequently recognise the need to avoid major disruption of markets for agricultural, food and fish products in West Africa.
5.
The Parties agree to take full account of the diversity of the economic, social and environmental characteristics and needs and development strategies of the West African Party.

6. Cooperation concerning agriculture and fisheries is covered by articles 53, 54 and 69 xxx of the Cotonou Agreement. This chapter concerns specifically sectors concerned by the EPA.

Article 2

Regional integration

The Parties recognize that the integration of the agricultural and food sectors across West African States, through the progressive removal of remaining barriers and the provision of an appropriate regulatory framework, will contribute to the deepening of the regional integration process and the realization of the objectives of this Chapter.

Article 3

Ownership

The West African Party commit to adopting and implementing policies and institutional reforms to enable and facilitate the achievement of the objectives of this Chapter.

Article 4

Food security

Where compliance with the provisions of this Agreement leads to problems with the availability of, or access to, foodstuffs or other products essential to ensure food security, and where this situation gives rise or is likely to give rise to major difficulties for such a Party or a West African State, that Party or West African State may take appropriate measures in accordance with the procedures laid down in Article [safeguard clause, paragraphs …].

Article 5

Exchange of information and consultation on agriculture and fisheries matters

1.
The Parties agree to exchange experiences, information and best practices and to consult on all issues related to the pursuit of the objectives of this Chapter and relevant to trade between the Parties.

2.
The Parties agree that dialogue would be particularly useful in the following areas: 

(a) Exchange of information on agriculture production, consumption and trade and on the respective market developments for agricultural and fisheries products;
(b) Exchange of information on agriculture, rural development and fisheries policies, laws and regulations; 

(c) Discussion of policy and institutional changes needed to underpin the transformation of the agricultural and fisheries sectors as well as the formulation and implementation of regional policies on agriculture, food, rural development and fisheries in pursuit of regional integration; 
(d) Exchange of views on new technologies and quality policies and measures.
PART II

TRADE AND TRADE-RELATED MATTERS

TITLE 1

Trade in Goods

Chapter 1

Customs duties

Article 1

Scope

The provisions of this Chapter shall apply to all goods originating in the European Community and the West African Party. For the purposes of this Chapter, "originating" means qualifying under the rules of origin set out in Annex … .

Article 2

Customs duty

1.
A customs duty includes any duty or charge of any kind, including any form of surtax or surcharge, imposed in connection with the importation or exportation of goods, but does not include any:

(a) internal taxes or other internal charges imposed consistently with Article … [on national treatment];

(b) antidumping or countervailing measure applied consistently with Article …;

(c) fees or other charges imposed consistently with Article 6.

2.
For each product, the basic customs duty to which the successive reductions are to be applied shall be that specified in each Party's Tariff Schedule set out in Annexes  … and  …, respectively.

Article 3

Elimination of customs duties on exports

Customs duties on exports between the Parties shall be eliminated as from the date of entry into force of this Agreement.

Article 4

Circulation of goods

1.
Duties shall be assessed only for goods originating in the European Community or in the West African Party once in the territory of the other Party. Once customs duties have been levied, goods originating in any of the Parties shall circulate within the territory of the European Community or of the West African Party without any further payment of customs duties.

2.
The Parties agree to cooperate with a view to facilitating the circulation of goods and simplifying customs procedures as provided for under Chapter 4.

Article 5

Classification of goods

The classification of goods covered by this Agreement shall be that set out in each Party's respective tariff nomenclature in conformity with the rules of classification applicable to the Harmonised Commodity Description and Coding System ("HS").

Article 6

Fees and other charges

Fees and other charges referred to in Article 2 shall be limited in amount to the approximate cost of services rendered and shall not represent an indirect protection for domestic products or a taxation of imports or exports for fiscal purposes. They shall be based on specific rates that correspond to the real value of the service rendered.

Article 7

More favourable treatment resulting from economic integration agreements

1.
With respect to matters covered by this Chapter, the EC Party shall accord to the West African Party any more favourable treatment applicable as a result of the EC Party becoming party to an economic integration agreement with third parties after the signature of this Agreement.

2.
With respect to the subject matter covered by this Chapter, the West African Party shall accord to the EC Party any more favourable treatment applicable as a result of the West African Party becoming party to an economic integration agreement with any major trading country after the signature of this Agreement.

3.
The provisions of this Chapter shall not be so construed as to oblige the parties to extend reciprocally any preferential treatment applicable as a result of the one of them being party to an economic integration agreement with third parties on the date of signature of this Agreement.

4.
For the purposes of this article, 'economic integration agreement' means an agreement substantially liberalizing trade by providing for the absence or elimination of substantially all discrimination between or among parties thereto through the elimination of existing discriminatory measures and/or the prohibition of new or more discriminatory measures, either at the entry into force of that agreement or on the basis of a reasonable time frame.

5.
For the purposes of this article, 'major trading economy' means any developed country, or any country accounting for a share of world merchandise exports above 1 percent in the year before the entry into force of the economic integration agreement referred to in paragraph 2, or any group of countries acting individually, collectively or through an economic integration agreement accounting collectively for a share of world merchandise exports above 1.5 percent in the year before the entry into force of the economic integration agreement referred to in paragraph 2.

Article 8

Customs duties on products originating in the West African Party

Imports of products as defined originating in the West African Party shall be imported in the European Community free of customs duties and charges having the equivalent effect.

Article 9

Customs duties on products originating in the European Community

1.
Customs duties on imports of products as defined originating in European Community shall be reduced or eliminated in accordance with the provisions set out in Annex ...

2.
In the event of serious difficulties in respect of imports of a given product, the schedule of customs duty reductions and eliminations may be reviewed by the Joint EPA Implementation Committee by common accord with a view to possibly modifying the time period for reduction or elimination. This review shall be subject to the understanding that the time periods in the schedule for which the review has been requested may not be extended in respect of the product concerned beyond the maximum transitional period for duty reduction or elimination provided for in Annex … . If the Joint EPA Implementation Committee has not taken a decision within thirty days of an application to review the timetable, the West African Party may suspend the timetable provisionally for a period that may not exceed one year.
Article 10

Special provision on administrative cooperation

[EC proposal to be finalized]

Article 11

Management of administrative errors

In case of error by the competent authorities in the proper management of the preferential system of export, and in particular in the application of the provisions of the Protocol … concerning the definition of the concept of "originating products" and methods of administrative cooperation, where this error leads to consequences in terms of import duties, the Party facing such consequences may request the Joint EPA Implementation Committee to examine the possibilities of adopting all appropriate measures with a view to resolving the situation.
Chapter 2

Trade defence instruments

Article 1

Anti-dumping and countervailing measures 

1.
Nothing in this Agreement shall prejudice or affect in any way the taking, by either the European Community or the West African Party, whether individually or not, of anti-dumping or countervailing measures in accordance with Article VI of the GATT 1994 and the WTO Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade 1994 (hereinafter, “ADA”) and the WTO Agreement on Subsidies and Countervailing Measures (hereinafter, “ASCM”) or the relevant WTO agreements which may subsequently modify or succeed them. Non-preferential rules of origin in accordance with the WTO Agreement on Rules of Origin or the relevant WTO agreements which may subsequently modify or succeed it shall apply for the determination of origin in the proceedings pursuant to this Article. 
2.
Before definitive anti-dumping and/or countervailing duties are imposed in respect of products imported from the West African Party, the possibility of constructive remedies (as provided for in the ADA and the ASCM or the relevant WTO agreements which may subsequently modify or succeed them) may be considered.

3.
There shall be one single instance of judicial review, including the stage of appeals. The resolutions of this single instance shall have effect in the territory of all the States where the disputed measure is applicable.
4.
There shall be no simultaneous imposition or application in the European Community of multiple anti-dumping or countervailing measures covering the same products from the same West African State. Similarly, there shall be no simultaneous imposition or application in any West African State of multiple anti-dumping or countervailing measures covering the same products from the same Member State of the European Community. 

5.
The provisions of this Article shall be applicable in all investigations initiated after this Agreement enters into force. 

6.
The provisions of this Article shall not be subject to the Dispute Settlement provisions of this Agreement.

Article 2

Safeguard clause 

[EC proposal to be finalized]

1.
Notwithstanding Article  [Multilateral safeguards] of this Agreement, after having examined alternative solutions, a Party may apply safeguard measures of limited duration which derogate from the provisions of Article [elimination or reduction of duties], under the conditions and in accordance with the procedures laid down in this Article. 

2.
Safeguard measures referred to in paragraph 1 above may be taken where a product originating in one Party is being imported into the territory of the other Party in such increased quantities and under such conditions as to cause or threaten to cause:

- serious injury to the domestic industry of like or directly competitive products in the territory of the importing Party; 

- disturbances in a sector of the economy, particularly where these disturbances produce major social problems, or difficulties which could bring about serious deterioration in the economic situation of the importing Party, or

- disturbances in the markets or their regulatory mechanism of like or directly competitive products in the territory of the importing Party.

3.
Safeguard measures referred to in this Article shall not exceed what is strictly necessary to remedy the problems, as defined in paragraph 2. Those safeguard measures shall consist of:

- suspension of the further reduction of the rate of duty for the product concerned provided for under this Agreement, or

- increase in the customs duty on the product concerned up to a level which does not exceed the applied most-favoured-nation customs duty, or

- introduction of tariff quotas on the products concerned.

4.
Safeguard measures referred to in this Article shall only be maintained for such a time as may be necessary to prevent or remedy serious injury or disturbances as specified in paragraph 2 above. 

Safeguard measures referred to in this Article shall not be taken for a period exceeding two years. In exceptional circumstances, such measures may be extended for a further period of maximum one year. 

Safeguard measures referred to in this Article that exceed one year shall contain clear elements progressively leading to their elimination at the end of the set period, at the latest. 

No safeguard measure referred to in this Article shall be applied to the import of a product that has previously been subject to such a measure for a period of, at least, one year since the expiry of the measure.

The total value of imports of industrial products subject to safeguard measures referred to in this Article may not exceed 5% of total imports of industrial products from the other Party during the last year for which statistics are available. 

5.
For the implementation of the above paragraphs, the following provisions shall apply:

(a) The problems arising from the situation referred to in this Article shall immediately be referred to the Joint EPA Implementation Committee for examination. The Joint EPA Implementation Committee may make any recommendation needed to put an end to such problems. If no recommendation has been made by the Joint EPA Implementation Committee to put an end to the problems, or no other satisfactory solution has been reached within 30 days of the matter being referred to the Joint EPA Implementation Committee, the importing Party may adopt the appropriate measures to remedy the problem in accordance with this Article.

(b) Before taking any measure provided for in this Article or, in the cases to which paragraph 6 of this Article applies, as soon as possible, the Party concerned shall supply the Joint EPA Implementation Committee with all relevant information required for a thorough examination of the situation, with a view to seeking a solution acceptable to the Parties concerned.

(c) In the selection of safeguard measures pursuant to this Article, priority must be given to those which least disturb the operation of this Agreement. 

(d) The safeguard measures shall be notified immediately to the Joint EPA Implementation Committee and shall be the subject of periodic consultations within that body, particularly with a view to establishing a timetable for their abolition as soon as circumstances permit.

6.
Where exceptional circumstances require immediate action, the importing Party may take the measures provided for in paragraph 3 on a provisional basis without complying with the requirements of paragraph 5 for a maximum period of 120 days. Such measures shall not exceed what is strictly necessary to limit or redress the injury or disturbance. In taking such provisional measures the affected Party shall take into account the interest of both Parties. The importing Party shall inform the other Party and the EPA Joint Implementation Committee immediately. 

7.
In the event of on of the Parties subjecting imports of products to an administrative procedure having as its purpose the rapid provision of information on the trend of trade flows liable to give rise to the problems referred to in this Article, it shall inform the Joint EPA Implementation Committee.

Article …

Multilateral safeguards

[EC proposal to be finalized]

Chapter 3

Non-tariff measures

Article 1

Prohibition of quantitative restrictions

All import or export prohibitions or restrictions in trade between the Parties, other than customs duties and taxes, and fees and other charges provided for under Article 6 of Chapter 1, whether made effective through quotas, import or export licenses or other measures, shall be eliminated upon the entry into force of this Agreement. No new such measures shall be introduced. The provisions of this Article shall be without prejudice to the provisions of Article … [on antidumping and countervailing measures].

Article 2

National treatment on internal taxation and regulation

1.
Imported products originating in the other Party shall not be subject, either directly or indirectly, to internal taxes or other internal charges of any kind in excess of those applied, directly or indirectly, to like national products. Moreover, the Parties shall not otherwise apply internal taxes or other internal charges so as to afford protection to national production.

2.
Imported products originating in the other Party shall be accorded treatment no less favourable than that accorded to like national products in respect of all laws, regulations and requirements affecting their internal sale, offering for sale, purchase, transportation, distribution or use. The provisions of this paragraph shall not prevent the application of differential internal transportation charges which are based exclusively on the economic operation of the means of transport and not on the nationality of the product.

3.
Neither Party shall establish or maintain any internal quantitative regulation relating to the mixture, processing or use of products in specified amounts or proportions which requires, directly or indirectly, that any specified amount or proportion of any product which is the subject of the regulation must be supplied from domestic sources. Moreover, neither Party shall otherwise apply internal quantitative regulations so as to afford protection to national production.

4.
The provisions of this Article shall not prevent the payment of subsidies exclusively to national producers, including payments to national producers derived from the proceeds of internal taxes or charges applied consistently with the provisions of this Article and subsidies effected through governmental purchases of national products.

5.
The provisions of this Article shall not apply to laws, regulations, procedures or practices governing public procurement, which shall be subject exclusively to the provisions of Chapter … of this Agreement. The provisions of this Article shall be without prejudice to the provisions of Article … [on antidumping and countervailing measures].

[Article 3

Agricultural export subsidies

1.
No Party may introduce any new subsidy payment of which is contingent upon export or increase any existing subsidy of this nature on products destined for the territory of the other Party. 

2.
With regards to any product as defined in paragraph 3 for which the West African Party has committed to the elimination of custom duties, the EC Party undertakes to phase out all existing subsidies granted upon the exportation of that product to the territory of the West African Party. The modalities of such phasing out are set out in Annex … 

3. This Article applies to products as covered Annex I of the WTO Agreement on Agriculture.]

Chapter 4

Customs and trade facilitation 

Article 1

Objectives

1.
The Parties acknowledge the importance of customs and trade facilitation matters in the evolving global trading environment. The Parties agree to reinforce cooperation in this area with a view to ensuring that the relevant legislation and procedures, as well as the administrative capacity of the relevant administrations, fulfil the objectives of effective control and the promotion of trade facilitation, and help promote the development and regional integration of EPA countries. 

2.
The Parties recognize that legitimate public policy objectives, including in relation to security and the prevention of fraud, shall not be compromised in any way.

3.
The Parties undertake to ensure the free circulation of goods covered by this Agreement, within their respective territories.

Article 2

Customs and administrative cooperation

a) In order to ensure compliance with the provisions of this Title, and effectively respond to the objectives laid down in Article 1, the Parties shall:

(a)
exchange information concerning customs legislation and procedures;

(b)
develop joint initiatives relating to import, export and transit procedures, as well as towards ensuring an effective service to the business community;

(c)
cooperate on the automation of customs and other trade procedures and collaborate, where appropriate towards the establishment of common standards for the exchange of data;

(d)
establish as far as possible, common positions in international organisations in the field of customs such as the WTO, WCO, UN and UNCTAD;

(e)
cooperate in the planning and delivery of technical assistance, notably to facilitate customs and Trade Facilitation reforms in line with the provisions of this agreement; and

(f)
promote co-ordination between all related agencies, both internally and across borders.

(2)
Notwithstanding paragraph 1, the administrations of both Parties shall provide mutual administrative assistance in customs matters in accordance with the provisions of Protocol XXXXX

Article 3

Customs and legislative procedures

(1)
The Parties agree that their respective trade and customs legislation, provisions and procedures shall be based upon:

(a)
the protection and facilitation of legitimate trade through effective enforcement of and compliance with legislative requirements;

(b)
legislation that avoids unnecessary or discriminatory burdens on economic operators, safeguards against fraud, and provides further facilitation for high levels of compliance.  The Parties' respective legislation will provide for a single administrative document or electronic equivalent, for the purposes of establishing customs declarations at import and export;

(c)
the application of modern customs techniques, including risk assessment, simplified procedures for entry and release of goods, post release controls, and company audit methods.  Procedures should be transparent, efficient and simplified, in order to reduce costs and increase predictability for economic operators, including small and medium sized companies;

(d)
non-discrimination in terms of requirements and procedures applicable to import, exports and goods in transit, though it is accepted that consignments might be treated differently according to objective risk assessment criteria;

(e)
the international instruments and standards applicable in the field of customs and trade, including the substantive elements of the revised Kyoto Convention on the simplification and harmonisation of customs procedures, the WCO Framework of Standards to Secure and Facilitate Global Trade, the WCO data set and the HS Convention;

(f)
rules and procedures that provide for advance binding rulings on customs matters, notably on tariff classification and rules of origin.  A ruling may be modified or revoked at any time but only after notification to the affected operator and without retroactive effect unless the ruling has been made on the basis of incorrect or incomplete information being provided;

(g)
simplified procedures according to objective and non-discriminatory criteria, as well as procedures for authorised traders;

(h)
the progressive development of systems, including those based upon Information Technology, to facilitate the electronic exchange of data between traders, customs administrations and other related agencies;

(i)
the facilitation of transit movements.  The Parties shall ensure freedom of transit through their territory via the route most convenient for transit.  Any restrictions, controls or requirements must pursue a legitimate public policy objective, be non-discriminatory be proportionate and be applied uniformly.  Without prejudice to legitimate customs control and supervision of goods in transit, the Parties shall accord to traffic in transit to or from the territory of any party, treatment not less favourable than that accorded to domestic goods, exports and imports, and their movement.

Transit fees, charges, documents and formalities shall be published, reviewed periodically and reasonable.

The Parties shall operate bonded transport regimes that allow the transit of goods without payment of customs duties or other charges subject to the provision of an appropriate guarantee.

The Parties shall promote and implement regional transit arrangements with a view to reducing trade barriers.

The Parties shall draw upon and use international standards and instruments relevant to transit.

The Parties shall ensure co-operation and co-ordination between all concerned authorities and agencies in their territory to facilitate traffic in transit and promote co-operation across borders. The Parties shall also promote co-operation between authorities and the private sector in relation to transit;

(j)
rules that ensure that any penalties imposed for minor breaches of customs regulations or procedural requirements be proportionate and non-discriminatory and, in their application, do not result in unwarranted delays;

(k)
fees and charges that are reasonable and not more than the cost of the service provided in relation to any specific transaction, and not be calculated on an ad valorem basis. Fees and charges shall not be imposed for consular services;

(l)
to eliminate all requirements for the mandatory use of customs brokers.  Transparent, non-discriminatory and proportionate rules in respect of the licensing of customs brokers shall apply;

(m)
The Parties shall eliminate any requirements for the mandatory use of pre-shipment inspections or destination inspections.

(2)
In order to improve working methods, as well as to ensure non-discrimination, transparency, efficiency, integrity and accountability of operations, the Parties shall:

(a)
take further steps towards the reduction, simplification and standardisation of data and documentation required by customs and other agencies;

(b)
simplify requirements and formalities wherever possible, in respect of the rapid release and clearance of goods;

(c)
provide effective, prompt and non-discriminatory procedures enabling the right of appeal, against customs and other agency administrative actions, rulings and decisions affecting imports, exports or goods in transit.  Procedures for appeal shall be easily accessible, including to small or medium enterprises and any costs shall be reasonable and commensurate with costs in providing for appeals;
(d)
ensure that the highest standards of integrity be maintained, through the application of measures reflecting the principles of the relevant international conventions and instruments in this field.

Article 4

Relations with the Business Community 

The Parties agree:

(a)
to ensure that all legislation, procedures and fees and charges are made publicly available, as far as possible through electronic means, together with the justification for them.  There should be reasonable time period between the publication of new or amended fees or charges and their entry into force;

(b)
on the need for timely and regular consultation with trade representatives on legislative proposals and procedures related to customs and trade issues. To this end, appropriate and regular consultation mechanisms between administrations and the business community, shall be established by each Party;

(c)
there should be reasonable time period between the publication of new or amended legislation, procedures and fees or charges and their entry into force.

The Parties shall make publicly available relevant notices of an administrative nature, including agency requirements and entry procedures, hours of operation and operating procedures for customs offices at ports and border crossing points, and points of contact for information enquiries;

(d)
to foster co-operation between operators and relevant administrations via the use of non-arbitrary and publicly accessible procedures, such as Memoranda of Understanding, based on those promulgated by the WCO;

(e)
to ensure that their respective customs and related requirements and procedures continue to meet the needs of the trading community, follow best practices, and remain as little trade-restrictive as possible.

Article 5

Customs valuation

1.
The Agreement on the Implementation of Article VII of the GATT (1994) shall govern customs valuation rules applied to reciprocal trade between the Parties.

2.
The Parties shall cooperate with a view to reaching a common approach to issues relating to customs valuation.

Article 6

Regional integration in the Western Africa region

In taking forward reforms in the field of customs and trade facilitation, the Parties shall promote regional integration, including in terms of developing standardised:

- requirements,

- documents,

- data requirements,

- procedures,

- authorised trader schemes,

- border procedures and opening hours,

- transit requirements and bonded transport and guarantee schemes.

This should involve close co-operation between all related agencies and be based, wherever possible, on the use of relevant international standards.  

Particular attention shall be provided by the relevant committee structures to assessing the degree to which initiatives in line with this requirement have been put in place and pursued.

Article 7

Cooperation

1.
The Parties recognise the importance of cooperation as regards customs and trade facilitation measures for the implementation of this Agreement.

2.
Subject to the provisions of Article (X, horizontal art. on assistance/cooperation issues) of this Agreement, the Parties agree to cooperate, including by facilitating support, notably in the following areas:

[To be completed]

Article 8

[Text to be examined further in the context of the work on the institutional setup]

[Special committee on customs and trade facilitation

1.
The Parties hereby establish a Special Committee on Customs Cooperation and Rules of Origin, composed of representatives of the Parties.  The Committee shall meet on a date and with an agenda agreed in advance by the Parties. The office of chairperson of the Committee shall be held alternately by each of the Parties. The Committee shall report to the Joint Implementation Committee.

2.
The functions of the Committee shall include:

(a)
monitoring the implementation and administration of this section and of the [Protocol] on rules of origin;

(b)
providing a forum to consult and discuss on all issues concerning customs, including in particular customs procedures, customs valuation, tariff regimes, customs nomenclature, customs cooperation and mutual administrative assistance in customs matters;

(c)
providing a forum to consult and discuss on issues relating to rules of origin and administrative cooperation;

(d)
enhancing cooperation on the development, application and enforcement of customs procedures, mutual administrative assistance in customs matters, rules of origin and administrative cooperation.

3. The Parties may agree to hold ad hoc meetings for customs cooperation or for rules of origin and mutual administrative assistance.]

Chapter 5

Technical barriers to trade and Sanitary and Phytosanitary Measures

Article 1 

Multilateral obligations and general context

The Parties reaffirm their rights and obligations under the WTO Agreement and, in particular, on the WTO Agreements on Sanitary and Phytosanitary Measures (SPS Agreement) and on the Technical Barriers to Trade (TBT Agreement). The Parties also reaffirm their rights and obligations under the International Plant Protection Convention (IPPC), CODEX Alimentarius and the World Animal Health Organisation (OIE). Those Parties which are not WTO members also confirm their commitment to implement the obligations set out under both the SPS Agreement and the TBT Agreement with regard to all matters affecting relations between the Parties. 
The Parties reaffirm their commitment to enhance public health in the territories of West African States, in particular through the strengthening of their capacity to identify unsafe products.
These commitments, rights and obligations shall underline the activities of the Parties under this Chapter.

Article 2

Objectives

The objectives of this Chapter are to facilitate trade in goods between the Parties while increasing the capacity of the Parties to identify, prevent and eliminate unnecessary obstacles to trade between the Parties as a result of technical regulations, standards and conformity assessment procedures applied by either Party and while increasing the capacity of the Parties to protect plant, animal and public health.

Article 3 

Scope and definition
1.
The provisions of this Chapter shall apply to technical regulations, standards and conformity assessment procedures as defined in the WTO TBT Agreement and to sanitary and phytosanitary measures (hereinafter SPS measures) as defined in the WTO SPS Agreement, in so far as they affect trade between the Parties.

2.
For the purposes of this Chapter the definitions used by the WTO TBT Agreement and by the WTO SPS Agreement shall apply.

Article 4 

Competent authorities
The Competent Authorities of the EU and West Africa for the implementation of the measures referred to in this Chapter are described in Appendix II.

The Parties shall, in accordance with Article 6, inform each other of any significant changes to Appendix II. In such a case, the Joint Implementation Committee will propose an amendment to Appendix II

Article 5

Zoning

For measures falling under the SPS Agreement, the Parties undertake to apply the principle of zoning when defining import conditions, in line with international standards set out in the SPS Agreement.

Article 6

Transparency of trade conditions and Information Exchange

1.
Upon entry into force of the Agreement the Parties shall inform each other of any changes to their legal and administrative import requirements for products (including live animals and plants).

2.
The Parties agree to inform each other in writing of measures taken to preclude the importation of any good to address a problem relating to health (public, animal or plant health), safety and the environment as soon as is reasonably possible after the decision is taken. 

3.
The Parties agree to identify products for which the Parties shall exchange information with a view to collaborating so that these products meet technical regulations and standards required to access each other’s markets. 

4.
The Parties shall also directly exchange information on other topics agreed by both Parties to be of potential importance for their trade relations, including food safety issues, animal and plant disease outbreaks, scientific opinions and other significant product safety related events. In particular, the Parties undertake to inform each other when applying the principle of zoning as set out in Article 6 of the SPS Agreement.
5.
The Parties agree to exchange information in epidemiological surveillance on animal disease. Also in the domain of plant health, the parties will exchange information on the occurrence of pests of known and immediate danger to the other Party.

6. The parties agree to cooperate with a view to alert each other early when new regional rules might impact trade between them.

Article 7

Regional Integration

1.
The West African Party undertakes to harmonize norms and measures at regional level.

2.
With a view to facilitating trade between the Parties and in conformity with Article 1, the West African Party undertake that where import conditions are put in place which are applicable to products of EU origin entering the West African region, such conditions be harmonised for those EU products. Where such import condition existed up to the entry into force of this Agreement, and pending the introduction of such harmonised import conditions, then the existing import conditions shall be implemented by West African States on the basis that an EU product legally placed on the market of any West African State may thereby be lawfully placed on the market of any other West African State without any further restriction or administrative requirement.

3.
West African States shall ensure that, with respect to the measures within the scope of this chapter, treatment provided by West African States for products originating in West Africa will be no less favourable than treatment provided for like products of EU origin entering the West African region.

Article 8

Cooperation in international bodies

The Parties agree to cooperate in international standard setting bodies, including by facilitating the participation by representatives of West Africa in the meeting of these bodies. 

Article 9

Cooperation
1.
The Parties recognise the importance of cooperation in the areas of technical regulations, standards and conformity assessment as well as regards sanitary and phytosanitary measures for the implementation of this Agreement.

2.
Subject to the provisions of Article (X, horizontal art. on assistance/cooperation issues) of this Agreement, the Parties agree to cooperate, including by facilitating support, notably in the following areas:

[To be completed]

APPENDICES

Appendix I

Priority products for export from West Africa to the EU
[To be completed]

Appendix II

Competent Authorities

A. 
Competent authorities of the Community
Control is shared between the national services of the Member States and the European Commission. In this respect the following applies:

- 
As regards exports to West African States, the EU Member States are responsible for control of the production circumstances and requirements, including statutory inspections and issuing health (or animal welfare) certifications attesting to the agreed standards and requirements.

-
As regards imports from West African States, the Member States are responsible for control of the compliance of the imports with the Community’s import conditions.

- 
The European Commission is responsible for overall co-ordination, inspection/audits of inspection systems and the necessary legislative action to ensure uniform application of standards and requirements within the Internal European Market.

B. 
Competent authorities of the West African Party

[To be completed]

TITLE II

Establishment, trade in services and e-commerce

[To be completed]

TITLE III

Current payments and capital movement 

Article 1

Current payments

Subject to the provisions of Article 3, the Parties undertake to impose no restrictions and to allow all payments for current transactions between residents of the EC Party and of the West African Party to be made in freely convertible currency.

Article 2

Capital movements

1. With regard to transactions on the capital account of balance of payments, both Parties undertake to impose no restrictions on the free movement of capital relating to direct investments made in accordance with the laws of the host country and investments established in accordance with the provisions of Title .. of this Agreement, and the liquidation and repatriation of these capitals and of any profit stemming therefrom.

2. The Parties shall consult each other with a view to facilitating the movement of capital between them in order to promote the objectives of this Agreement.

Article 3

Safeguard measures

1.
Where, in exceptional circumstances, payments and capital movements between the Parties cause or threaten to cause serious difficulties for the operation of monetary policy or exchange rate policy in one or more West African States or one or more Member States of the European Community, safeguard measures with regard to capital movements that are strictly necessary may be taken by the EC Party or the concerned West African State or States for a period not exceeding six months. 

2.
The Joint EPA Council shall be informed forthwith of the adoption of any safeguard measure and, as soon as possible, of a time schedule for its removal.
TITLE IV

Trade Related Issues

Chapter 1

Competition

Article 1

Definitions

For the purposes of this Chapter:

1. “Competition authority” means for the EC Party, the "European Commission"; and for the West African Party […]. 

2. "Enforcement proceeding" means a proceeding instituted by the competent competition authority of a Party against one or more undertakings with the aim of establishing and remedying anti-competitive behaviour. 

 3.
"Competition laws" includes:

(a) for the EC Party, Articles 81, 82 and 86 of the Treaty establishing the European Community, and their implementing regulations or amendments;

[(b) for the West African Party […].

Article 2

Principles
1. The Parties recognise the importance of free and undistorted competition in their trade relations. The Parties acknowledge that anti-competitive business practices have the potential to distort the proper functioning of markets and generally undermine the benefits of trade liberalization. They therefore agree that the following practices restricting competition are incompatible with the proper functioning of this Agreement, in so far as they may affect trade between the Parties:

(a) 
agreements and concerted practices between undertakings, which  have the object or effect of substantially preventing or lessening competition in the territory of the European Community or of the West African Party as a whole or in a substantial part thereof;

(b) 
abuse by one or more undertakings of market power in the territory of the European Community or of the West African Party as a whole or in a substantial part thereof.

Article 3

Implementation
1. The Parties shall ensure that they have laws in force addressing restrictions on competition within their jurisdiction, and a body designated for the implementation of such laws and regulations.

2. If, at the moment of entry into force of this Agreement, either Party has not yet  adopted such laws and regulations, nor designated a body for their implementation, it shall do so within a period of [five] years.

Article 4

Exchange of information and enforcement cooperation 
1. The competition authority of one Party may inform the other Party's competition authority of its willingness to co-operate with respect to enforcement activity. This co-operation shall not prevent the Parties from taking autonomous decisions.

2.
With a view to facilitating the effective application of their respective competition laws, the competition authorities may exchange non-confidential information. All exchange of information shall be subject to the standards of confidentiality applicable in each Party.

Article 5

Public enterprises and enterprises entrusted with special or exclusive rights including designated monopolies
1.
Nothing in this Agreement prevents a Party from designating or maintaining public or private monopolies according to their respective laws.

2
With regard to public enterprises and enterprises to which special or exclusive rights have been granted, the Parties shall ensure that, following  the date of the entry into force of this Agreement, there is neither enacted nor maintained any measure distorting trade in goods or services between the Parties to an extent contrary to the Parties to an extent contrary to the Parties interest, and that such enterprises shall be subject to the rules of competition in so far as the application of such rules does not obstruct the performance, in law or in fact or the particular tasks assigned to them.

3
The Parties shall progressively adjust, without prejudice to their commitments respectively taken or to be taken under the GATT or GATS, any State monopolies of a commercial nature character, so as to ensure that, by the end of the [fifth] year following the entry into force of this Agreement, no discrimination regarding the conditions under which goods are procured and marketed exists between nationals of the EU Member States and those of the West African States. The Joint EPA Council will be informed about the measures adopted to implement this objective.
Article 6

Co-operation 
1.
The Parties agree on the importance of technical assistance and capacity-building to achieve the objectives of this Chapter and in particular to ensure effective and sound competition policies and rule enforcement, especially during the confidence-building period referred to in Article 3.

2.
Subject to the provision of Article XX (Horizontal article on assistance / cooperation issues) the Parties agree to cooperate, including by facilitating support, for example in the following areas: 

[To be completed]

Chapter 2

Innovation and Intellectual Property

Article 1

Context

1.
The Parties agree that fostering innovation and creativity improves competitiveness and is a crucial element in their economic partnership, in achieving sustainable development, promoting trade between them and ensuring the gradual integration of West Africa into the world economy.

2.
They also recognise that the protection and enforcement of intellectual property plays a key role in fostering competitiveness, innovation and creativity and are determined to ensure high levels of protection.

Article 2

Objectives

The objectives of this Chapter are to:

(a) promote the process of innovation, including eco-innovation, of enterprises located in the Parties;

(b) foster competitiveness of enterprises and in particular small and medium-sized enterprises (SMEs) of the Parties;

(c) facilitate the production and commercialization of innovative and creative products between the Parties;

(d) achieve an adequate and effective level of protection and enforcement of intellectual property rights;
(e) contribute to the promotion of technological innovation and to the transfer and dissemination of technology and know-how;

(f) encourage, develop and facilitate cooperative research and development activities in science and technology between the Parties, as well as to develop lasting relations between the Parties’ scientific communities.

(g) promote regional cooperative activities involving the outermost regions of the European Community, so as to allow these regions and the West African States to mutually benefit from their neighbourhood situation by developing an innovative and competitive regional area.
Section 1

Innovation

Article 3

Regional integration

The Parties recognise that the attainment of the objectives of this Chapter requires measures and policies to be taken at the regional level. The West African Party agrees to increase action at the regional level with a view to providing enterprises with a regulatory and policy framework conducive to fostering competitiveness, innovation and creativity.

Article 4

Participation in framework programmes

1.
The participation of each Party in framework programmes, specific programmes and other activities of the other Party shall be promoted, in so far as it is permitted by each Party's internal rules governing access to the programmes and activities concerned.

2.
The Joint EPA Implementation Committee may make recommendations to that effect.

Article 5

Cooperation in the area of competitiveness and innovation

1.
The Parties recognise that the promotion of innovation and competitiveness is essential for the development of entrepreneurship and the achievement of the overall objectives of this Agreement.

2.
Subject to the provision of Articles … [Horizontal article on assistance / cooperation issues] and 4, the Parties agree to cooperate, including by facilitating support, in the following areas: 

[To be completed]

Article 6

Cooperation on science and technology

1.
The Parties will foster the participation of the research and technological development bodies in the cooperation activities in compliance with their internal dispositions. Cooperative activities may take the following forms:
(a) joint initiative to raise the awareness about the Science and Technology capacity building programmes of the European Community, including the international dimension of 7th European Research and Technological Development and Demonstration Programme (FP7);

(b) joint research networks in areas of common interest;

(c) exchanges of researchers and experts to promote project preparation and participation to FP7 and to the other research programmes of the European Community;

(d) joint scientific meetings to foster exchanges of information and interaction and to identify areas for joint research;

(e) the promotion of activities linked to scientific and technological forward studies which contribute to the long term sustainable development of both Parties;

(f) the development of links between the public and private sectors;

(g) the evaluation of joint work and the dissemination of results.

(h) policy dialogue and exchanges of scientific and technological information and experience at regional level;

(i) exchange of information at regional level on regional Science and Technology programmes, and dissemination of information on the international dimension of the FP7 of the European Commission and its eventual successors, and about the Science and Technology capacity building programmes of the European Community;

(j) participation in the Knowledge and Innovation Communities of the European Institute of Technology.

2.
Special emphasis will be put on human potential building as the real long-lasting basis of scientific and technological excellence and the creation of permanent links between both scientific and technological communities of the Parties, at both national and regional levels. 

3.
Research centres, higher-education institutions, and other stakeholders, including SMEs, located in the Parties shall be involved in this cooperation as appropriate.

4.
The Parties shall promote their respective entities’ participation in their respective scientific and technological programmes in pursuit of mutually beneficial scientific excellence and in accordance with their respective provisions governing the participation of legal entities from third countries.

Article 7

Cooperation on information society and information and communication technologies

1.
Information technology and communications are key sectors in a modern society and are of vital importance to foster competitiveness, innovation and creativity as well as the smooth transition to the information society.

2.
Subject to the provision of Articles … [Horizontal article on assistance / cooperation issues] and 4, the Parties agree to cooperate, including by facilitating support, in the following areas: 

[To be completed].

Article 8

Cooperation on eco-innovation and renewable energy

1.
With a view to achieving sustainable development and in order to help maximise any positive and prevent any negative environmental impacts resulting from this Agreement, the Parties recognise the importance of fostering forms of innovation that benefit the environment in all sectors of their economy. Such forms of eco-innovation include energy efficiency and renewable sources of energy. 

2.
Subject to the provision of Articles … [Horizontal article on assistance / cooperation issues] and 4, the Parties agree to cooperate, including by facilitating support, in  areas and projects related to environmentally-friendly products, technologies, production processes, services, management and business methods, as well as energy efficiency and renewable energy. Such projects can inter alia take the form of:

[To be completed]

Article …

Cooperation in cultural industries

[To be completed]

Section 2

Intellectual Property

Sub-Section 1

Principles
Article 1

Nature and scope of obligations

1.
The European Community and the West African Party shall ensure an adequate and effective implementation of the international treaties dealing with intellectual property to which they are parties and of the Agreement on Trade-related Aspects of Intellectual Property, Annex 1C to the Agreement establishing the World Trade Organisation (hereinafter called TRIPS Agreement). 

2.
For the purpose of this Agreement, intellectual property rights embody copyright, including copyright in computer programs and in databases, sui generic rights for non original databases, and neighbouring rights, the rights related to patents, industrial designs, geographical indications, including designations of origin, indications of source, trademarks, service marks, trade names, layout- designs (topographies) of integrated circuits, plant varieties, protection of undisclosed information and the protection against unfair competition as referred to in Article 10 bis of the Paris Convention for the Protection of Industrial Property (Stockholm Act 1967).
3.
In addition and without prejudice to their existing and future international obligations, the Parties shall give effect to the provisions of this Section and ensure their adequate and effective implementation as soon as possible taking into account their development priorities, but not later than 1 January 2014. Parties shall be free to determine the appropriate method of implementing the provisions of this Section within their own legal system and practice.

4.
They may, but shall not be obliged to, implement in their law more extensive protection than is required by this Section, provided that such protection does not contravene the provisions of this Section. 

5.
Notwithstanding paragraph 1, least developed country signatory to this Agreement shall not be required to apply the provisions of the TRIPS Agreement, other than Articles 3, 4 and 5, or the provisions in sections 2 and 3 of this Section, other than on equal pace with what may be required from them with regard to the implementation of the TRIPS Agreement under the relevant decisions by the TRIPS Council under Article 66.1 of the TRIPS Agreement or other applicable decisions by the WTO General Council waiving their obligations under  the TRIPS Agreement.

Article 3

Regional integration

1.
The Parties undertake to continue to consider further steps towards deeper integration in their respective regions in the field of intellectual property rights. This process shall cover further harmonisation of intellectual property laws and regulations, further progress towards regional management and enforcement of national intellectual property rights, as well as the creation and management of regional intellectual property rights, as appropriate.

2.
The Parties undertake to ensure a homogeneous level of intellectual property protection within their respective regions.

Article 4

Transfer of technology

1.
The Parties agree to exchange views and information on their practices and policies affecting transfer and technology, both within their respective regions and with third countries. This shall in particular include measures to facilitate information flows, business partnerships, licensing and subcontracting. Particular attention shall be paid to the conditions necessary to create an adequate enabling environment for technology transfer in the host countries, including issues such as development of human capital, legal framework inter alia. 

2.
The Parties shall take measures, as appropriate, to prevent or control licensing practices or conditions pertaining to intellectual property rights which may adversely affect the international transfer of technology and that constitute an abuse of intellectual property rights by right holders.

3.
The Parties shall provide incentives to enterprises and institutions in their territories for the purpose of promoting and encouraging technology transfer to least developed countries Parties to this Agreement.

Article 5

Exhaustion

1.
The Parties shall be free to establish their own regime for exhaustion of intellectual property rights.

2.
In determining their exhaustion regime, the Parties shall take into account, if relevant, the impact of such regime on the supply of medicines at strongly reduced prices by foreign companies.

Sub-Section 2

Standards Concerning Intellectual Property Rights
Article 6

Copyright and related rights

Article 6.1 – Protection granted

The Parties shall comply with:

a)
Articles 1 through 22 of the Rome Convention for the Protection of Performers, Producers of Phonograms and Broadcasting Organisations (1961);

b)
Articles 1 through 14 of the World Intellectual Property Organization (WIPO) Copyright Treaty (Geneva, 1996);

c)
Articles 1 through 23 of the WIPO Performances and Phonograms Treaty (Geneva, 1996).

Article 6.2  – Cooperation on collective management of rights 

The Parties shall facilitate the establishment of arrangements between their respective collecting societies with the purpose of mutually ensuring easier access and delivery of content at the regional level between the territories of the Parties.

Article 7

Trademarks

Article 7.1 – Registration procedure

The Parties shall provide for a system for the registration of trademarks in which each final decision taken by the relevant trademark administration is duly reasoned and in writing. As such, reasons for the refusal to register a trademark shall be communicated in writing to the applicant who will have the opportunity to contest such refusal and to appeal a final refusal before Court. The Parties shall also introduce the possibility to object to trademark applications. Such objection proceedings shall be contradictory. The Parties shall provide a publicly available electronic database of trademark applications and trademark registrations.

Article 7.2 – Well-known trademarks

Article 6bis of the Paris Convention (1967) shall apply, mutatis mutandis, to services. In determining whether a trademark is well-known, Parties will apply the Joint Recommendation adopted by the assembly of the Paris union for the Protection of Industrial Property and the General Assembly of WIPO at the Thirty‑Fourth Series of Meetings of the Assemblies of the Member States of WIPO September 20 to 29, 1999.

Article 7.3 – Internet use

The Parties will introduce provisions providing a clear legal framework for trademark owners who wish to use their trademarks on the Internet and to participate in the development of electronic commerce. Such provisions will include whether the use of a sign on the Internet has contributed to the acquisition or infringement of a mark or whether such use constitutes an act of unfair competition, and determine the remedies. Parties will hereby use the Joint Recommendations concerning the protection of marks, and other industrial property rights in signs, on the Internet, as adopted by WIPO at the Thirty-Sixth Series of Meetings of the Assemblies of the Member States of WIPO September 24 to October 3, 2001.

Article 7.4 – Trademark licenses
The Parties will apply the joint recommendations concerning trademark licenses adopted by the Assembly of the Paris Union for the Protection of Industrial Property and the General Assembly of WIPO at the Thirty-Fifth Series of Meetings of the Assemblies of the Member States of WIPO September 25 to October 3, 2000.

Article 7.5 – International Agreements
The Parties shall ratify or accede to the Protocol Relating to the Madrid Agreement Concerning the International Registration of Marks (1989) and to the Trademark Law Treaty (1994).

Article 7.6 – Exceptions to the rights conferred by a trademark

The Parties shall provide for the fair use of descriptive terms as a limited exception to the rights conferred by a trademark. Such limited exception shall take account of the legitimate interests of the owner of the trademark and of third parties.

Article 8

Geographical indications

[EC proposal being finalized]

Article 9

Industrial designs

Article 9.1 - Requirements for Protection

1. The Parties shall provide for the protection of independently created industrial designs that are new or original, and that have individual character.

2. A design shall be considered to be new if no identical design has been made available to the public.

3. A design shall be considered to have individual character if the overall impression it produces on the informed user differs from the overall impression produced on such a user by any design which has been made available to the public.

4. This protection shall be provided by registration, and shall confer exclusive rights upon their holders in accordance with the provisions of this Title. Unregistered designs made available to the public in the manner provided for in this Title shall confer the same exclusive rights, but only if the contested use results from copying the protected design.

Article 9.2 - Exceptions

1. The Parties may provide limited exceptions to the protection of industrial designs, provided that such exceptions do not unreasonably conflict with the normal exploitation of protected industrial designs and do not unreasonably prejudice the legitimate interests of the owner of the protected design, taking account of the legitimate interests of third parties.

2. Design protection shall not extend to designs dictated essentially by technical or functional considerations.

3. A design right shall not subsist in a design which is contrary to public policy or to accepted principles of morality. 

Article 9.4 - Textile designs

Each signatory shall ensure that requirements for securing protection for textile designs, in particular in regard to any cost, examination or publication, do not unreasonably impair the opportunity to seek and obtain such protection. 

Article 9.5 - Rights conferred 
1. The owner of a protected industrial design shall have the right to prevent third parties not having the owner’s consent from making, offering, selling, importing, or using articles bearing, embodying or stocking  the protected design when such acts are undertaken for commercial purposes, or unduly prejudice  the normal exploitation of the design or are not compatible with fair trade practice.

2. For unregistered designs, the contested use shall not be deemed to result from copying the protected design if it results from an independent work of creation from a designer who may be reasonably thought not to be familiar with the design made available to the public by the holder.

Article 9.6 - Term of protection

1. The duration of protection available in the Parties following registration shall amount to at least [5 years]. The right holder may have the term of protection renewed for one or more periods of five years each, up to a total term of 25 years from the date of filing.

2. The duration of protection available in the Parties for unregistered designs shall amount to at least three years as from the date on which the design was made available to the Public in one of the signatories.

Article 9.7 - Invalidity or refusal of registration

Amongst the possible reasons for invalidity or refusal of registration, each signatory may provide that a design shall be refused for registration or shall be declared invalid if the design constitutes an unauthorised use of a work protected under the copyright law of the signatory concerned.

Article 9.8 - Relationship to copyright

A design protected by a design right registered in a signatory in accordance with this Title shall also be eligible for protection under the law of copyright of that signatory as from the date on which the design was created or fixed in any form.

Article 9.9 - International Agreements
The Parties shall ratify or accede to the Hague Agreement for the International Registration of Industrial Designs (1999).

Article 10

Patents

Article 10.1 - International Agreements
The Parties shall comply with:

a)
Articles 1 through 52 of the Patent Co-operation Treaty (Washington, 1970, last modified in 1984);

b)
Articles 1 through 15 of the Patent Law Treaty (Geneva, 2000);

c)
Articles 2 through 9 of the Budapest Treaty on the International Recognition of the Deposit of Micro-organisms for the Purposes of Patent Procedure (1977, amended in 1980).

Article 10.2 – Patents and public health
1. The Parties recognise the importance of the Doha Declaration on the TRIPS Agreement and Public Health adopted on 14 November 2001 by the Ministerial Conference of the WTO. In interpreting and implementing the rights and obligations under this Article, the Parties are entitled to rely upon this Declaration.
2. The Parties shall contribute to the implementation and respect the Decision of the WTO General Council of 30 August 2003 on paragraph 6 of the Doha Declaration on the TRIPS Agreement and Public Health, and take the necessary steps to accept the Protocol amending the TRIPS Agreement, done at Geneva on 6 December 2005.

Article 11

Plant Varieties

1. The Parties shall provide for the protection of plant varieties. In this respect, they shall ratify or accede to the International Convention for the Protection of New Varieties of Plants – UPOV (Act of 1991).

2. The Parties shall have the right to provide for exceptions to exclusive rights to allow farmers to save, use and/or exchange protected farm-saved seed or propagating material, subject to national law as appropriate and in line with the applicable international rules.

Article 12

Genetic resources, traditional knowledge and folklore

1. Subject to their national legislation the Parties respect, preserve and maintain knowledge, innovations and practices of indigenous and local communities embodying traditional lifestyles relevant for the conservation and sustainable use of biological diversity and promote their wider application with the involvement and approval of the holders of such knowledge, innovations and practices and encourage the equitable sharing of the benefits arising from the utilization of such knowledge, innovations and practices.

2. The Parties recognise the importance of taking appropriate measures, subject to national legislation, to preserve traditional knowledge and agree to further work towards the development of an internationally agreed sui generis model for the legal protection of traditional knowledge.

3. The Parties agree that the patent provisions of this Title and the Convention on Biological Diversity shall be implemented in a mutually supportive way.

4. The Parties agree to regularly exchange views and information on relevant multilateral discussions:

a) In WIPO, on the issues dealt with in the framework of the Intergovernmental Committee on Genetic Resources, Traditional Knowledge and Folklore; and,

b) In the WTO, on the issues related to the relationship between the TRIPS Agreement and the Convention on Biological Diversity, the protection of traditional knowledge and folklore.

5. Following the conclusion of the relevant multilateral discussions referred to in Article 12.4, the Parties agree to, at the request of one of the signatories, review this Article in the light of the results and conclusion of such multilateral discussions.

Sub-Section 3

Enforcement of Intellectual Property Rights

Article 13

General obligations

1. Without prejudice to their rights and obligations under the TRIPS Agreement, and in particular of its Part III, the Parties shall provide for the measures, procedures and remedies necessary to ensure the enforcement of the intellectual property rights covered by this section. Those measures, procedures and remedies shall be fair and equitable, and shall not be unnecessarily complicated or costly, or entail unreasonable time-limits or unwarranted delays.

2. Those measures and remedies shall also be effective, proportionate and dissuasive and shall be applied in such a manner as to avoid the creation of barriers to legitimate trade and to provide for safeguards against their abuse.

Article 14

Entitled applicants

The Parties shall recognise as persons entitled to seek application of the measures, procedures and remedies referred to in this section and in Part III of the TRIPS Agreement:

-
the holders of intellectual property rights in accordance with the provisions of the applicable law,

-
all other persons authorised to use those rights, in particular licensees, in so far as permitted by and in accordance with the provisions of the applicable law,

-
intellectual property collective rights management bodies which are regularly recognised as having a right to represent holders of intellectual property rights, in so far as permitted by and in accordance with the provisions of the applicable law,

-
professional defence bodies which are regularly recognised as having a right to represent holders of intellectual property rights, in so far as permitted by and in accordance with the provisions of the applicable law.

Article 15

Presumption of authorship or ownership

For the purposes of applying the measures, procedures and remedies provided for in this section and in Part III of the TRIPS Agreement: 

(a)
for the author of a literary or artistic work, in the absence of proof to the contrary, be regarded as such, and consequently be entitled to institute infringement proceedings, it shall be sufficient for his name to appear on the work in the usual manner;

(b)
the provision under (a) shall apply mutatis mutandis to the holders of rights related to copyright with regard to their protected subject matter.

Article 16

Evidence

Without prejudice to the measures foreseen in Article 43 of the TRIPS Agreement, the Parties shall take such measures as are necessary, in the case of an infringement committed on a commercial scale, to enable the competent judicial authorities to order, where appropriate and following an application, the communication of banking, financial or commercial documents under the control of the opposing entity, subject to the protection of confidential information.

Article 17

Measures for preserving evidence

Without prejudice to the measures foreseen in Article 50 of the TRIPS Agreement the Parties shall ensure that, even before the commencement of proceedings on the merits of the case, the competent judicial authorities may, on application by an entity who has presented reasonably available evidence to support his claims that his intellectual property right has been infringed or is about to be infringed, order prompt and effective provisional measures to preserve relevant evidence in respect of the alleged infringement, subject to the protection of confidential information. Such measures may include the detailed description, with or without the taking of samples, or the physical seizure of the infringing goods, and, in appropriate cases, the materials and implements used in the production and/or distribution of these goods and the documents relating thereto.

Article 18

Right of information

1.
The Parties shall ensure that, in the context of proceedings concerning an infringement of an intellectual property right and in response to a justified and proportionate request of the claimant, the competent judicial authorities may order that information on the origin and distribution networks of the goods or services which infringe an intellectual property right be provided by the infringer and/or any other person who:

(a)
was found in possession of the infringing goods on a commercial scale;

(b)
was found to be using the infringing services on a commercial scale; 

(c)
was found to be providing on a commercial scale services used in infringing activities; or

(d)
was indicated by the person referred to in point (a), (b) or (c) as being involved in the production, manufacture or distribution of the goods or the provision of the services.

2.
The information referred to in paragraph 1 shall, as appropriate, comprise:

(a)
the names and addresses of the producers, manufacturers, distributors, suppliers and other previous holders of the goods or services, as well as the intended wholesalers and retailers;

(b)
information on the quantities produced, manufactured, delivered, received or ordered, as well as the price obtained for the goods or services in question.

3.
Paragraphs 1 and 2 shall apply without prejudice to other statutory provisions which:

(a)
grant the right holder rights to receive fuller information;

(b)
govern the use in civil or criminal proceedings of the information communicated pursuant to this Article;

(c)
govern responsibility for misuse of the right of information; 

(d)
afford an opportunity for refusing to provide information which would force the person referred to in paragraph 1 to admit to his own participation or that of his close relatives in an infringement of an intellectual property right ; or

(e)
govern the protection of confidentiality of information sources or the processing of personal data.

Article 19

Provisional and precautionary measures

1.
Without prejudice to the measures foreseen in Article 50 of the TRIPS Agreement the Parties shall ensure that the judicial authorities may, at the request of the applicant issue an interlocutory injunction intended to prevent any imminent infringement of an intellectual property right, or to forbid, on a provisional basis and subject, where appropriate, to a recurring penalty payment where provided for by national law, the continuation of the alleged infringements of that right, or to make such continuation subject to the lodging of guarantees intended to ensure the compensation of the rightholder. An interlocutory injunction may also be issued, under the same conditions, against an intermediary whose services are being used by a third party to infringe an intellectual property right.

2.
An interlocutory injunction may also be issued to order the seizure or delivery up of the goods suspected of infringing an intellectual property right so as to prevent their entry into or movement within the channels of commerce.

3.
In the case of an infringement committed on a commercial scale, the Parties shall ensure that, if the applicant demonstrates circumstances likely to endanger the recovery of damages, the judicial authorities may order the precautionary seizure of the movable and immovable property of the alleged infringer, including the blocking of his/her bank accounts and other assets. To that end, the competent authorities may order the communication of bank, financial or commercial documents, or appropriate access to the relevant information.

Article 20

Corrective measures

1. Without prejudice to the regime foreseen in Article 46 of the TRIPS Agreement, the Parties shall ensure that the competent judicial authorities may order, at the request of the applicant and without prejudice to any damages due to the right holder by reason of the infringement, and without compensation of any sort, the recall, definitive removal from the channels of commerce or destruction of goods that they have found to be infringing an intellectual property right.

2. The judicial authorities shall order that those measures shall be carried out at the expense of the infringer, unless particular reasons are invoked for not doing so.

Article 21

Injunctions

The Parties shall ensure that, where a judicial decision is taken finding an infringement of an intellectual property right, the judicial authorities may issue against the infringer an injunction aimed at prohibiting the continuation of the infringement. Where provided for by national law, non-compliance with an injunction shall, where appropriate, be subject to a recurring penalty payment, with a view to ensuring compliance. The Parties shall also ensure that rightholders are in a position to apply for an injunction against intermediaries whose services are used by a third party to infringe an intellectual property right.

Article 22

Alternative measures

The Parties may provide that, in appropriate cases and at the request of the person liable to be subject to the measures provided for in Part III of the TRIPS Agreement and in this Chapter, the competent judicial authorities may order pecuniary compensation to be paid to the injured party instead of applying the measures provided for in Part III of the TRIPS Agreement or in this Chapter if that person acted unintentionally and without negligence, if execution of the measures in question would cause him disproportionate harm and if pecuniary compensation to the injured party appears reasonably satisfactory. 
Article 23

Damages

1. Without prejudice to the measures foreseen in Articles 44 and 46 of the TRIPS Agreement, the Parties shall ensure that when the judicial authorities set the damages:

a) 
they shall take into account all appropriate aspects, such as the negative economic consequences, including lost profits, which the injured party has suffered, any unfair profits made by the infringer and, in appropriate cases, elements other than economic factors, such as the moral prejudice caused to the right holder by the infringement ; or

b) 
as an alternative to (a), they may, in appropriate cases, set the damages as a lump sum on the basis of elements such as at least the amount of royalties or fees which would have been due if the infringer had requested authorisation to use the intellectual property right in question.

2.
Where the infringer did not knowingly, or with reasonable grounds to know, engage in infringing activity, the Parties may lay down that the judicial authorities may order the recovery of profits or the payment of damages which may be pre-established.

Article 24

Legal costs

The Parties shall ensure that reasonable and proportionate legal costs and other expenses incurred by the successful party shall as a general rule be borne by the unsuccessful party, unless equity does not allow this. 

Article 25

Publication of judicial decisions

The Parties shall ensure that, in legal proceedings instituted for infringement of an intellectual property right, the judicial authorities may order, at the request of the applicant and at the expense of the infringer, appropriate measures for the dissemination of the information concerning the decision, including displaying the decision and publishing it in full or in part. The Parties may provide for other additional publicity measures which are appropriate to the particular circumstances, including prominent advertising.

Article 26

Border measures
1.
The Parties shall, in conformity with the provisions set out in Section 4 of the TRIPS Agreement, unless otherwise provided for in this section, adopt procedures
 to enable a right holder, who has valid grounds for suspecting that the importation, exportation, re-exportation, entry or exit of the customs territory, placement under a suspensive procedure or placement under a free zone or a free warehouse of “goods infringing an intellectual property right” 
 may take place, to lodge an application in writing with competent authorities, administrative or judicial, for the suspension by the customs authorities of the release into free circulation or the retain of such goods.

2.
Any rights or duties established in Section 4 of the TRIPS Agreement concerning the importer shall be also applicable to the exporter or to the holder of the goods.

Article 27

Codes of conduct

Parties shall encourage:

(a)
the development by trade or professional associations or organisations of codes of conduct aimed at contributing towards the enforcement of intellectual property rights, particularly by recommending the use on optical discs of a code enabling the identification of the origin of their manufacture;

(b)
the submission to the competent authorities of the Parties of draft codes of conduct and of any evaluations of the application of these codes of conduct.]

Sub-Section 4

Cooperation

Article 28

Cooperation

1.
Cooperation shall be directed at supporting implementation of the commitments and obligations undertaken under this Section. The Parties agree that cooperation activities will be particularly important in the transition period referred to in Article 1.

2.
Subject to the provisions of Article [X, horizontal art. on assistance/cooperation issues] of this Agreement, the Parties agree to cooperate, including by facilitating support, in the following areas:

[To be completed] 
Chapter 3

Public Procurement

Article 1

General objective
The Parties recognize the importance of transparent competitive tendering for economic development with due regard being given to the special situation of the West African economies.

Article 2

Definitions

For the purposes of this Chapter:

1)
“in writing or written” means any expression of information in words, numbers or other symbols, including electronic means, that can be read, reproduced and stored.

2)
“government procurement” means any type of procurement of goods, services or a combination thereof, including works, by procuring entities listed in Annex A for governmental purposes and not with a view to commercial resale or with a view to use in the production of goods or the supply of services for commercial sale, unless otherwise specified. It includes procurement by such methods as purchase or lease, or rental or hire purchase, with or without an option to buy.

3)
“legal person” means any legal entity duly constituted or otherwise organised under applicable law, whether for profit or otherwise, and whether privately-owned or governmentally-owned, including any corporation, trust, partnership, joint venture, sole proprietorship or association.

4)
“legal person of a Party” means any legal entity duly constituted or otherwise organised under the law of the Signatory West African States or of the Community or its Member States. Should such a legal person have only its registered office or central administration in the territory of one of a Signatory West African State or in the territory of the EC Party, it may not be considered as a legal person of a Party, unless it is engaged in substantive business operations in the territory of a Signatory West African State or in the territory of the EC Party.

5)
"Limited" tendering procedures are those procedures whereby the procuring entities may consult the suppliers of their choice and negotiate the terms of contract with one or more of them.

6)
“multi-use list" means a list of suppliers that a procuring entity has determined satisfy the conditions of participation in that list, and that the procuring entity intends to use more than once.

7)
a “natural person” means a national of a Signatory West African State or a Member State of the Community according to their respective legislation.

8)
"Notice of intended procurement" means a notice published by a procuring entity inviting interested suppliers to submit a request for participation, a tender, or both.

9)
"Open" tendering procedures are those procedures whereby any interested supplier may submit a tender.

10)
“procuring entities” means the entities of the Signatory West Afrfican States or the EC Party listed in Annex A that procure in accordance with the provisions of this Chapter.

11)
“public undertakings” means any undertakings over which the public authorities may exercise directly or indirectly a dominant influence by virtue of their ownership of it, their financial participation therein, or the rules which govern it. A dominant influence on the part of the public authority shall be presumed when these authorities, directly or indirectly, in relation to an undertaking either hold the majority of the undertaking’s subscribed capital; or control the majority of the votes attaching to the shares issued by the undertaking; or appoint more than half of the members of the undertaking’s administrative, managerial or supervisory body.

12)
"qualified supplier" means a supplier that a procuring entity recognises has having satisfied the conditions for participation.

13)
"Selective" tendering procedures are those procedures whereby, consistent with the relevant provisions of this Chapter, only those qualified suppliers invited by the procuring entity may submit a tender.

14)
Services include construction services unless otherwise specified.

15)
“suppliers” means any natural or legal person or public body or group of such persons of a Signatory West African State or the EC Party and/or bodies of a Signatory West African State or the EC Party which can provide goods, services or the execution of works. The term shall cover equally a supplier of goods, a service provider or a contractor.

16)
“technical specifications” means a specification which lays down the characteristics of the products or services to be procured, such as quality, performance, safety and dimensions, symbols, terminology, packaging, marking and labelling, or the processes and methods for their production and requirements relating to conformity assessment procedures prescribed by the procuring entities covered by this Chapter.

17) 
a "tenderer" means a supplier who has submitted a tender.

Article 3

Scope

1.
The provisions of this Chapter apply only to those procuring entities listed in Annex A and in respect of procurements above the thresholds set out in that Annex.

2.
Each Party shall ensure that the procurement of its procuring entities covered in Annex A takes place in a transparent manner according to the Articles of this Chapter and the Annexes pertaining thereto, treating any eligible supplier of either Party equally in ensuring the principle of open and effective competition.

National Treatment and non-discrimination

3.
With respect to any laws, regulations, procedures, and practices regarding government procurement, as well as specific procurements, covered by this Agreement, any State of West Africa covered by the Agreement shall grant the goods, services and suppliers all other Member States of West Africa covered by the Agreement a treatment no less favourable than that accorded by it to domestic goods, services and suppliers.

4. 
With respect to any laws, regulations, procedures and practices regarding government procurement, as well as specific procurements, covered by this Agreement, each Party shall ensure that its entities listed in Annex A:

1- do not treat a locally-established supplier less favourably than any other locally-established supplier on the basis of the degree of affiliation to, or ownership by, a person of the other Party; and

2- do not discriminate against a locally-established supplier on the basis that the goods or services offered by that supplier for a particular procurement are goods or services of the other Party.

5.
Procuring entities shall not choose a valuation method, or divide a procurement, with the aim of avoiding the application of this Chapter. Valuation shall take into account all forms of remuneration, including any premiums, fees, commissions, and interest.
6.
Nothing in this Chapter shall be construed:

a) to require a Party to furnish any information the disclosure of which it considers contrary to its essential security interest.

b) to prevent a Party from imposing or enforcing measures relating to goods or services of persons with disabilities, philanthropic institutions, or prison labour.

7.
This Chapter does not apply to:

a. the acquisition or rental of land, existing buildings, or other immovable property or the rights thereon;

b. non-contractual agreements or any form of assistance that a Party provides, including cooperative agreements, grants, loans, equity infusions, guarantees, and fiscal incentives;

c. the procurement or acquisition of fiscal agency or depositary services, liquidation and management services for regulated financial institutions, or services related to the sale, redemption and distribution of public debt, including loans and government bonds, notes and other securities;

d. the acquisition, development, production or co-production of programme material intended for broadcasting by broadcasters and contracts for broadcasting time;

e. arbitration and conciliation services;

f. public employment contracts;

g. research and development services;

h. the procurement of agricultural products made in furtherance of agricultural support programmes and human feeding programmes, including food aid;

i. procurement conducted:

1.
for the direct purpose of providing international assistance, including development aid;

2.
under the particular procedure or condition of an international agreement relating to the stationing of troops or relating to the joint implementation of a project by a Party with a non-Party;

3.
in support of military forces located outside the territory of one Party;

4.
under the particular procedure or condition of an international organisation, or funded by international grants, loans, or other assistance where the applicable procedure or condition would be inconsistent with this Chapter.

8) 
Subject to the requirement that such measures are not applied in a manner that would constitute a means of arbitrary or unjustifiable discrimination where the same conditions prevail or a disguised restriction on international trade, nothing in this Chapter shall be construed to prevent a Party from imposing or enforcing measures:

(a)
necessary to protect public morals, order, or safety;

(b)
necessary to protect human, animal or plant life or health;

(c)
necessary to protect intellectual property;  or

(d)
relating to goods or services of persons with disabilities, philanthropic institutions, or prison labour.

Article 4

Transparency of government procurement

1.
Each Party shall promptly publish any law, regulation, judicial decision and administrative ruling of general application procedures regarding procurement covered by this Chapter in the appropriate publications referred to in Annex A including officially designated electronic media. Each Party shall promptly publish in the same manner all modifications to such measures, and shall within a reasonable time inform the other Party of any such modifications.

2.
Each Party shall ensure that its procuring entities provide for effective dissemination of the tendering opportunities generated by the relevant government processes, providing eligible suppliers with all the information required to take part in such procurement. Each Party shall set up and maintain appropriate on-line facilities to further the effective dissemination of tendering opportunities.

Notice of Intended Procurement

3.
For each procurement covered by this Chapter, procuring entities shall, save as otherwise provided, publish in advance a notice of intended procurement. Each notice shall be accessible during the entire time period established for tendering for the relevant procurement. 

4.
The information in each notice of intended procurement shall include at least the following: 

a. name, address, fax number, electronic address of the procuring entity and, if different, the address where all documents relating to the procurement may be obtained;

b. the tendering procedure chosen and the form of the contract;

c. a description of the intended procurement, as well as essential contract requirements to be fulfilled;

d. any conditions that suppliers must fulfil to participate in the procurement;

e. time-limits for submission of tenders and, where applicable, any time limits for the submission of requests for participation in the procurement.

f. all criteria to be used for the award of the contract; and

g. if possible, terms of payment and other terms.

Notice of Planned Procurement

5.
Procuring entities are encouraged to publish as early as possible in each fiscal year a notice regarding their future procurement plans. The notice should include the subject-matter of the procurement and the planned date of the publication of the notice of intended procurement.

6.
Procuring entities listed in Annex A [***utilities ***] may use such a notice regarding their future procurement plans as a notice of intended procurement provided that it includes as much of the information set out in paragraph 4 as available and a statement that suppliers should express their interest in the procurement to the entity.

Article 5
Methods of Procurement

1.
Without prejudice to the method of government procurement used in respect of any specific procurement, procuring entities shall ensure that such methods are specified in the notice of intended procurement or tender documents.

2.
The Parties shall ensure that their laws and regulations clearly prescribe the conditions under which procuring entities may utilise limited tendering procedures. Procuring entities shall not utilise such methods for the purpose of restricting participation in the procurement process in a non-transparent manner.

3.
When conducting procurement by electronic means, a procuring entity shall:

a. ensure that the procurement is conducted using generally available and interoperable information technology products and software, including those related to authentication and encryption of information; and

b. maintain mechanisms that ensure integrity of, and prevent inappropriate access to, requests for participation and tenders.

Article 6
Selective tendering

1.
Whenever selective tendering procedures are employed, procuring entities shall:

a. Publish a notice of intended procurement;

b. Invite suppliers to submit a request for participation; 

c. Select the suppliers to participate in the selective tendering procedure in a fair manner; and

d. Indicate the time limit for submitting requests for participation.

2.
Procuring Entities shall recognize as qualified suppliers all suppliers that meet the conditions for participation in a particular procurement, unless the procuring entity states in the notice or, where publicly available, in the tender documentation, any limitation on the number of suppliers that will be permitted to tender and the objective criteria for such limitation. 

3.
Where the tender documentation is not made publicly available from the date of publication of the notice referred to in paragraph 1, procuring entities shall ensure that those documents are made available at the same time to all the qualified suppliers selected.

Article 7
Limited tendering

1.
When using the limited tendering procedure, a procuring entity may choose not to publish a notice of intended procurement.

2.
Procuring entities may award their public contracts by limited tendering procedure, in the following cases:

a. when no suitable tenders have been submitted in response to an open or selective tendering procedure, on condition that the requirements of the initial tender are not substantially modified;

b. when, for technical or artistic reasons, or for reasons connected with protection of exclusive rights, the contract may be performed only by a particular supplier and no reasonable alternative or substitute exists;

c. for reasons of extreme urgency brought about by events unforeseen by the procuring entity, the products or services could not be obtained in time by means of open or selective tendering procedures;

d. for additional deliveries of goods or services by the original supplier where a change of supplier would compel the procuring entity to procure equipment or services not meeting requirements of interchangeability with already existing equipment or services procured under the initial procurement and such separation would cause significant inconvenience or substantial duplication of costs to the procuring entity ;

e. when additional services which were not included in the initial contract but which were within the objectives of the original tender documentation have, through unforeseeable circumstances, become necessary to complete the services described therein. However, the total value of contracts awarded for the additional services may not exceed 50 per cent of the amount of the original contract;

f. for new services consisting of the repetition of similar services which conform to a basic project for which an initial contract was awarded following an open or selective procurement method, and for which the procuring entity has indicated in the notice of intended procurement that a limited procurement method might be used in awarding contracts for such new services;

g. for products purchased on a commodity market;

h. in the case of contracts awarded to the winner of a design contest; in the case of several successful candidates, successful candidates shall be invited to participate in the negotiations as specified in the notice or the intended procurement or the tender documents; and
i. For purchases made under exceptionally advantageous conditions which only arise in the very short term in the case of unusual disposals such as arising from liquidation, receivership or bankruptcy and not for routine purchases from regular suppliers.

Article 8

Rules of origin

Within the scope of this Chapter no Party may apply rules of origin to goods or services imported from or supplied by the other Party that are different from the rules of origin the Party applies at the same time in the normal course of trade to imports or supplies of the same goods or services from the same Party.
Article 9

Technical specifications
1.
Consistent with the objectives of this Chapter, procuring entities shall ensure that technical specifications applied or intended for application to procurement covered by the Chapter are set out in the notices of intended procurement and/or tender documents.

2.
A procuring entity shall not seek or accept, in a manner that would have the effect of precluding competition, advice that may be used in the preparation or adoption of any technical specification for a specific procurement from a person that may have a commercial interest in the procurement.

3.
In prescribing technical specifications for the goods or services being procured, a procuring entity shall, where appropriate:

a) specify the technical specifications, in terms of performance and functional requirements, rather than design or descriptive standards; and

b) base the technical specification on international standards, where such exist; otherwise, on national technical regulation, recognized national standards or building codes.

4.
Where design or descriptive characteristics are used in the technical specifications, a procuring entity shall, where appropriate, include words such as “or equivalent” in the technical specifications and consider tenders that demonstrably meet the required design or descriptive characteristics and are fit for the purposes intended.

5.
A procuring entity shall not prescribe technical specifications that require or refer to a particular trademark or trade name, patent, copyright, design or type, specific origin, producer or supplier, unless there is no other sufficiently precise or intelligible way of describing the procurement requirements and provided that, in such cases, words such as “as equivalent” are included in the tender documentation.

Article 10


Qualification of suppliers

1.
For procurement covered by the Chapter, procuring entities shall ensure that any conditions and criteria for participating in a public contract award procedure are made known in advance in the notice of intended procurement or the tender documents. Any such conditions and criteria shall be limited to those which are essential to ensure the firm's capability to fulfil the contract in question, and be applied in a non-discriminatory manner.

2.
The procuring entity shall base its assessment of the financial, commercial and technical abilities of a supplier on the conditions that it has specified in advance in notices or tender documentation.

3.
Subject to limitations on the number of suppliers that may participate in a procurement opportunity, in accordance with Articles [6 and 7], procuring entities shall, within the scope of this Chapter, recognize as qualified all suppliers of both Parties that meet the requisite conditions and criteria for participation.

Permanent Lists of Qualified Suppliers

4.
Nothing in this Article shall preclude the exclusion of any supplier on grounds such as bankruptcy or false declarations or conviction for serious crime.
5.
Procuring entities may maintain a permanent list of qualified suppliers provided that a notice inviting interested suppliers to apply for inclusion on the list is

a. published annually; and

b. where published by electronic means, made available continuously in one of the appropriate media listed in Annex A.

6.
Procuring entities shall ensure that suppliers may apply for qualification at any time through the publication of a notice inviting suppliers to apply for inclusion on the list containing the following information:

a. a description of the goods and services, or categories thereof, for which the list may be used; 

b. the conditions for participation to be satisfied by suppliers and the methods that the procuring entity will use to verify a supplier's satisfaction of the conditions;
c. the name and address of the procuring entity and other information necessary to contact the entity and obtain all relevant documents relating to the list; and
d. the period of validity of the list and the means for its renewal or termination, or where the period of validity is not provided, an indication of the method by which notice will be given of the termination of use of the list.
Procuring entities shall include in the list all qualified suppliers within a reasonably short time.

7.
Where a non-qualified supplier submits a request for participation, and all required documents relating thereto, within the time-limit, a procuring entity, whether or not is uses a permanent list of qualified suppliers, shall examine and accept the supplier's request for participation, unless, due to the complexity of the procurement, the entity is not able to complete the examination of the request. Procuring entities shall also ensure that a supplier having requested to be included in the list shall be informed of the decision in this regard in a timely fashion.  

8.
Procuring entities listed in Annex A [*** utilities ***] may use a notice inviting suppliers to apply for inclusion on a permanent list as a notice of intended procurement provided that:


a. the notice is published in accordance with Paragraph 5, and


b. it includes as much information listed under Article 4 Paragraph 4 as is available.

9. 
Procuring entities listed in Annex A [*** utilities ***] may exclude requests for participation from suppliers not yet qualified in respect of the procurement on the grounds that the procuring entity has insufficient time to examine the application.

Article 11

Negotiations
1.
A Party may provide for its procuring entities to conduct negotiations:

a. in the context of procurements in which they have indicated such intent in the notice of intended procurement; or

b. where it appears from the evaluation that no one tender is obviously the most advantageous in terms of the specific evaluation criteria set forth in the notice of intended procurement or tender documentation.

2.
A procuring entity shall:

a.
ensure that any elimination of suppliers in negotiations is carried out in accordance with the evaluation criteria set out in the notice of intended procurement or tender documentation; and

b.
where negotiations are concluded, provide a common deadline for the remaining suppliers to submit any new or revised tenders.
Article 12
Opening of tenders and awarding of contracts

1.
All tenders solicited under open or selective procedures by procuring entities shall be received and opened under procedures and conditions guaranteeing the fairness and transparency of the process. 

2.
Unless a procuring entity decides that it is not in the public interest to award the contract, it shall award the contract to the supplier who has been determined, on the basis of the information presented, to be fully capable of undertaking the contract and whose tender is either the lowest tender or the tender which in terms of the specific evaluation criteria set forth in the notice or tender documentation is determined to be the most advantageous. Awards shall be made in accordance with the criteria and essential requirements specified in the notice of intended procurement or in the tender documentation.

Article 13
Information on contract award

1.
Each Party shall ensure that its procuring entities provide for effective dissemination of the results of government procurement processes. 

2.
Procuring entities shall promptly inform suppliers of decisions regarding the award of the contract and, on request, in writing. Upon request, procuring entities shall inform any eliminated supplier of the reasons for the rejection of its tender and of the relative advantages of the successful supplier's tender.

3.
Procuring entities may decide to withhold certain information on the contract award where release of such information would interfere with law enforcement or be otherwise contrary to the public interest, would prejudice the legitimate commercial interests of suppliers, or might prejudice fair competition between them.

4.
Not later than [72] days after the award of each contract covered by this Chapter, a procuring entity shall publish a notice in the appropriate paper or electronic media listed in Annex A. Where only an electronic medium is used, the information shall remain readily accessible for a reasonable period of time. The notice shall include at least the following information:

a. a description of the goods or services procured;

b. the name and address of the procuring entity;

c. the name and address of the successful supplier;

d. the value of the successful tender or the highest and lowest offers taken into account in the award of the contract;

e. the date of the award; and

f. the type of procurement method used, and in cases where a limited tendering procedure was used, a description of the circumstances justifying the use of such procedure.

Article 14

Time limits

1.
In determining any time limits to be applied to procurement covered by this Chapter, procuring entities shall, consistent with their own reasonable needs, take into account such factors as the complexity of the intended procurement and the normal time for transmitting tenders.

2.
Each Party shall ensure that its procuring entities shall take due account of publication delays when setting the final date for receipt of tenders or of request for participation or for qualifying for the supplier’s list. Such time limits, including any extension, shall be common for all interested or participating suppliers.

3.
Procuring entities shall clearly set out the time limits applicable to any specific procurement in the notice of intended procurement and/or the tender documents.
4.
A procuring entity that uses selective tendering shall establish that the final date for the submission of requests for participation shall not, in principle, be less than 25 days from the date of publication of the notice of intended procurement.  Where a state of urgency duly substantiated by the procuring entity renders this time-period impracticable, the time-period may be reduced to not less than 10 days.

5.
Except as provided for in paragraph 6, a procuring entity shall establish that the final date for the submission of tenders shall not be less than 40 days from the date on which:

(a)
in the case of open tendering, the notice of intended procurement is published;  or
(b)
in the case of selective tendering, the entity notifies suppliers that they will be invited to submit tenders, whether or not it uses a permanent list of qualified suppliers.

6.
A procuring entity may reduce the time-period for tendering set out in paragraph 5 to not less than 10 days where a state of urgency duly substantiated by the procuring entity renders such time-period impracticable.

Article 15
Bid challenges

1.
Each Party shall provide transparent, timely, impartial and effective procedures enabling suppliers to challenge domestic measures implementing this Chapter in the context of procurements in which they have, or have had, a legitimate commercial interest. 

2.
Each Party shall establish or designate at least one impartial administrative or judicial authority that is independent of its procuring entities to receive and review a challenge by a supplier arising in the context of a covered procurement.

3.
Each supplier shall be allowed a sufficient period of time to prepare and submit a challenge as from the time when the basis of the challenge become known or reasonably should have become known to the supplier. This paragraph does not preclude Parties from requiring complainants to lodge their complaints within a reasonable period of time provided that duration of that period is made known in advance.

4.
Procuring entities shall ensure of their ability to respond to requests for a review by maintaining a reasonable record of each procurement covered under this Chapter.

5.
Challenge procedures shall provide for:

a) rapid interim measures to correct breaches of the domestic measures implementing this Chapter and to preserve commercial opportunities. Such action may result in suspension of the procurement process. However, procedures may provide that overriding adverse  consequences for the interests concerned, including the public interest, may be taken into account in deciding whether such measures should be applied; and

b) if appropriate, correction of the domestic measures implementing this Chapter or, in the absence of such correction, compensation for the loss or damages suffered, which may be limited to costs for tender preparation and protest.

Article 16

Co-operation

1.
The Parties recognize the importance of cooperating in order to achieve the objectives of this Chapter.
2.
Subject to the provisions of Article [YYY – horizontal article on assistance / cooperation], the Parties agree to cooperate, including by facilitating support and establishing appropriate contact points, in the following areas: 
[To be completed]
Article 17

Review clause

The Joint EPA Implementation Committee will review the implementation of this Chapter every three years, including with regard to any modifications of the coverage. In carrying out this task, the Joint EPA Implementation Committee may, without prejudice to Article [17], also make appropriate recommendations regarding the Parties' further cooperation in the procurement field and the implementation of this Chapter.

Chapter 4

Environment

Article 1

Sustainable development context

1. The Parties reaffirm that the principles of sustainable management of natural resources and the environment are to be applied and integrated at every level of their partnership, as part of their overriding commitment to sustainable development as set out in Articles 1 and 2 of the Cotonou Agreement. 

2. The Parties recall that Article 32 of the Cotonou Agreement includes environment and natural resources as thematic and cross-cutting issues, and that the fundamental principles of ownership, participation, dialogue and differentiation set out in Article 2 of the Cotonou Agreement are therefore particularly relevant.

3. The Parties are resolved to conserve, protect and improve the environment, including through multilateral and regional environmental agreements to which they are parties.

Article 2

Levels of protection and right to regulate
1. Recognizing the right of each Party to regulate in order to achieve its own level of domestic environmental and public health protection and its own environmental development priorities, and to adopt or modify accordingly its environmental laws and policies, each Party shall seek to ensure that its own environmental and public health laws and policies provide for and encourage high levels of environmental and public health protection and shall strive to continue to improve those laws and policies.

2. The Parties agree that the special needs and requirements of the West African Party should be taken into account in the design and implementation of measures aimed at protecting environment and public health that affect trade between the Parties.

3. Provided that such measures are not applied in a manner that would constitute a means of arbitrary or unjustifiable discrimination between the Parties or a disguised restriction on trade between them, nothing in this Agreement shall be construed to prevent any Party from adopting or maintaining measures necessary to protect human, animal or plant life or health, or related to the conservation of exhaustible natural resources or protection of the environment.

Article 3

Regional integration and use of international environmental standards

In the light of the environmental challenges facing their respective regions, and in order to promote the development of international trade in such a way as to ensure sustainable and sound management of the environment, the Parties recognise the importance of establishing effective strategies and measures at the regional level. The Parties agree that in the absence of relevant environmental standards in national or regional legislation, they shall seek to adopt and implement the relevant international standards, guidelines or recommendations.

Article 4

Scientific information

The Parties recognise the importance, when preparing and implementing measures aimed at protecting environment and public health that affect trade between the Parties, of taking account of scientific and technical information, the precautionary principle and relevant international standards, guidelines or recommendations.

Article 5

Transparency 

The Parties commit to developing, introducing and implementing any measures aimed at protecting environment and public health that affect trade between the Parties in a transparent manner, with due notice and public and mutual consultation and with appropriate and timely communication to and consultation of non-state actors including the private sector. The Parties agree that satisfying the provisions on transparency included in the chapters on SPS and on TBT in this Agreement shall be deemed to satisfy the provisions of this article as well. 

Article 6

Upholding levels of protection

1. Subject to Art. 2.1, the Parties agree not to encourage trade or foreign direct investment to enhance or maintain a competitive advantage by:

(a)
lowering the level of protection provided by domestic environmental and public health legislation;

(b)
derogating from, or failing to apply such legislation.

2. The Parties commit to not adopting or applying trade or investment-related legislation or other related administrative measures in a way which has the effect of frustrating measures intended to benefit, protect or conserve the environment or natural resources or to protect public health.

Article 7

Review

The Parties reaffirm their commitment to promoting the development of international trade in such a way as to ensure sustainable and sound management of the environment, in accordance with their undertakings in this area including the international conventions to which they are party and with due regard to their respective level of development. In this regard the Parties recognise the importance of reviewing, monitoring and assessing the impact of the Agreement implementation on sustainable development through their respective participative processes and institutions, as well as those set up under this Agreement.

Article 8

Co-operation

1.
The Parties recognize the importance of cooperating on environmental issues in order to achieve the objectives of this Agreement.

2.
Subject to the provisions of Chapter [Horizontal article on assistance/cooperation issues] of this agreement, the Parties agree to cooperate, including by facilitating support in the following areas:

[To be completed]

Chapter 5

Social Aspects

Article 1

Multilateral commitments

1.
The Parties reaffirm their commitment to the internationally recognised core labour standards, as defined by the relevant International Labour Organisation (ILO) Conventions, and in particular the freedom of association and the right to collective bargaining, the abolition of forced labour, the elimination of worst forms of child labour and non-discrimination in respect to employment. The Parties also reaffirm their obligations as members of the ILO and their commitments under the ILO Declaration on Fundamental Principles and Rights at Work and its Follow-Up (1998).

2.
The Parties reaffirm their commitment to the declaration by the UN Social and Economic Council on Full Employment and Decent Work, promoting the development of international trade in a way that is conducive to full and productive employment and decent work for all, including men, women and young people.

3.
The Parties agree that labour standards should not be used for protectionist trade purposes.

Article 2

Levels of protection and right to regulate

Recognizing the right of each Party to regulate in order to establish its own social regulations and labour standards in line with its own social development priorities, and to adopt or modify accordingly its relevant laws and policies, each Party shall ensure that its own social and labour regulations and policies provide for and encourage high levels of social and labour standards consistent with the internationally recognized rights set forth in Article 1 and shall strive to continue to improve those laws and policies.

Article 3

Upholding levels of protection

Subject to Art. 2, the Parties agree not to encourage trade or foreign direct investment to enhance or maintain a competitive advantage by

i) lowering the level of protection provided by domestic social and labour legislation;

ii) derogating from, or failing to apply such legislation and standards.

Article 4

Regional integration

In the light of the social challenges facing their respective regions, and in order to promote the sustainable development of international trade, the Parties recognise the importance of establishing social cohesion policies and measures and promoting decent work at regional level. 
Article 5

Review

In accordance with Article 1.2, the Parties recognise the importance of reviewing, monitoring and assessing the operation of the Agreement on decent work and other areas of sustainable development through their respective participative processes and institutions, as well as those set up under this Agreement.

Article 6

Cooperation

1.
The Parties recognize the importance of cooperating on social and labour issues in order to achieve the objectives of this Agreement.

2.
Subject to the provisions of Article [X, horizontal art. on assistance/cooperation issues] of this Agreement, the Parties agree to cooperate, including by facilitating support, in the following areas:

– exchange of information on the respective social and labour legislation and related regulations and measures;

– the formulation of national social and labour legislation and strengthening of existing legislation, including measures aimed at promoting the Decent Work Agenda as defined by the ILO;

– educational and awareness-raising programmes, including skills training and raising awareness of health and safety responsibilities;

– enforcement of adherence to national legislation and work regulation, including training and capacity building initiatives of labour inspectors, and promoting corporate social responsibility through public information and reporting.

Chapter 6

Personal data protection

Article 1

General objective
The Parties, recognizing:

a) their common interest in protecting fundamental rights and freedoms of natural persons, and in particular their right to privacy, with respect to the processing of personal data;

b) the importance of maintaining effective data protection regimes as a means of protecting the interests of consumers, stimulating investor confidence and of facilitating transborder flows of personal data;

c) that the collection and processing of personal data should be accomplished in a transparent and fair manner, with due respect accorded to the data subject; 

agree to establish appropriate legal and regulatory regimes, as well as appropriate administrative capacity to implement them, including independent supervisory authorities, in order to ensure an adequate level of protection of individuals with regard to the processing of  personal data, in line with existing high international standards
.

Article 2

Definitions

For the purposes of this Chapter:

(a) “Personal data” means any information relating to an identified or identifiable individual (data subject);

(b) “Processing of personal data” means any operation or set of operations which is performed upon personal data, such as collection, recording, organisation, storage, alteration, retrieval, consultation, use, disclosure, combination, blocking, erasure or destruction, as well as transfers of personal data across national borders;

(c) "Data Controller" means the natural or legal person, authority or any other body which determines the purposes and means of the processing of personal data.

Article 3

Principles and general rules

1. The Parties agree that the legal and regulatory regimes and administrative capacity to be established shall, at a minimum, include the following content principles and enforcement mechanisms:
(a)
Content Principles

(i)
the purpose limitation principle - data should be processed for a specific purpose and subsequently used or further communicated only insofar as this is not incompatible with the purpose of the transfer. The only exemptions to this rule would be those provided by legislation and necessary in a democratic society for important public interests;

(ii)
the data quality and proportionality principle - data should be accurate and, where necessary, kept up to date.  The data should be adequate, relevant and not excessive in relation to the purposes for which they are transferred or further processed;

(iii)
the transparency principle -  individuals should be provided with information as to the purpose of the processing and the identity of the data controller in the third country, and other information insofar as this is necessary to ensure fairness. The only exemptions permitted should be those provided by legislation and necessary in a democratic society for important public interests;

(iv)
the security principle - technical and organisational security measures should be taken by the data controller that are appropriate to the risks presented by the processing.  Any person acting under the authority of the data controller, including a processor, must not process data except on instructions from the controller;

(v)
the rights of access, rectification and opposition - the data subject should have a right to obtain a copy of all data relating to him/her that are processed, and a right to rectification of those data where they are shown to be inaccurate.  In certain situations he/she should also be able to object to the processing of the data relating to him/her. The only exemptions to these rights should be those provided by legislation and necessary in a democratic society for important public interests;

(vi)
restrictions on onward transfers – as a matter of principle, further transfers of the personal data by the recipient of the original data transfer should be permitted only where the second recipient (i.e. the recipient of the onward transfer) is also subject to rules affording an adequate level of protection;

(vii)
sensitive data -  where special categories of data are involved, revealing racial or ethnic origin, political opinions, religious or philosophical beliefs or trade-union membership, data concerning health or sex life, and data relating to offences, criminal convictions or security measures, data may not be processed unless domestic law provides additional safeguards.

(b)
Enforcement Mechanisms

Appropriate mechanisms should be in place to ensure that the following objectives are achieved:

(i)
to ensure a good level of compliance with the rules, including a high degree of awareness among data controllers of their obligations, and among data subjects of their rights and the means of exercising them; the existence of effective and dissuasive sanctions; and systems of direct verification by authorities, auditors, or independent data protection officials;

(ii)
to provide support and help to individual data subjects in the exercise of their rights, who must be able to enforce their rights rapidly and effectively, and without prohibitive cost, including through appropriate institutional mechanism allowing independent investigation of complaints;

(iii)
to provide appropriate redress to the injured party where rules are not complied with allowing compensation to be paid and sanctions imposed where appropriate.

Article 4

Co-operation
1.
The parties acknowledge the importance of cooperation in order to facilitate the development of appropriate legislative, judicial and institutional frameworks as well as an adequate level of protection of personal data in line with the objectives and principles contained in this chapter.

2.
Subject to the provisions of Chapter [horizontal article on assistance/cooperation issues] of this agreement, cooperation may include:

[To be completed]

Chapter 7

Cooperation and Dialogue on Tax Issues
[Chapter to be finalized]

Article 1

Context

The Parties confirm their attachment to the principle of good governance and the rule of law as referred to in Art. 9 of the Cotonou Agreement. They also agree that their economic partnership needs to encompass cooperation and dialogue on taxation and financial issues related to trade and investment flows between the Parties.

Article 2

Objectives

The objectives of this Chapter are to:

(a) ensure that the increased trade and investment flows resulting from this Agreement do not provide opportunities for corrupt and other illegal financial practices, and pursue the fight against such activities, including by fostering transparency and accountability in decision-making;

(b) improve the effective collection of legitimate tax revenues;

(c) avoid distortions in the international allocation of trade and investment flows by means of business taxation.

Article 3

Dialogue in tax matters

The Parties agree to exchange experience and best practices on tax policy and administration and on ways to offset the effects resulting from changes in customs duty earnings and to ensure effective collection of tax revenues. 

Article 4

Fair tax competition

The Parties recognise that tax regimes may have harmful effects and affect trade and investment flows between them. Without prejudice to art . [tax carve-out general exception], the Parties shall consult each other in order to assess on the basis of internationally recognised principles any potentially harmful tax regime and, where appropriate, on the ways to modify it in order to eliminate any harmful effect.
Article 5

Promotion of transparency and effective exchange of information for tax purposes

The Parties recognize the importance of achieving the highest international standards of transparency and effective exchange of information in order to facilitate the enforcement of measures aimed at preventing the avoidance or evasion of taxes. 
Article 6

Collaboration in the fight against illegal financial activities

The Parties are committed to pursue the fight against corruption, money laundering and terrorist financing and shall take the necessary legislative and administrative measures to comply with international standards, including those laid down in the United Nations Convention against Corruption, the United Nations Convention on Transnational Organised Crime and its Protocols, the United Nations Convention for the Suppression of Terrorist Financing and the Financial Action Task Force recommendations. The Parties agree to exchange information and cooperate in these areas.

Article 7

Cooperation

1.
The Parties recognize the importance of cooperation and dialogue in order to achieve the objectives of this Chapter.

2.
Subject to the provisions of Article [X, horizontal art. on assistance/cooperation issues] of this Agreement, the Parties agree to cooperate, including by facilitating support, in the following areas:

[To be completed].

PART III

DISPUTE AVOIDANCE AND SETTLEMENT

CHAPTER I

OBJECTIVE AND SCOPE

Article 1

Objective

The objective of this Part is to avoid and settle any dispute between the Parties with a view to arriving at a mutually agreed solution.

Article 2

Scope

1.
This part shall apply to any dispute concerning the interpretation and application of this Agreement, except…

2. Notwithstanding paragraph 1, the procedure set out in Article 98 of the Cotonou Agreement, shall be applicable in the event of a dispute concerning development finance cooperation as provided for by the Cotonou Agreement.

CHAPTER II

CONSULTATIONS AND MEDIATION

Article 3

Consultations

1.
The Parties shall endeavour to resolve any dispute referred to in Article 2 by entering into consultations in good faith with the aim of reaching a mutually agreed solution.

2.
A Party shall seek consultations by means of a written request to the other Party, copied to the Joint EPA Implementation Committee, identifying the measure at issue and the provisions of the Agreement that it considers the measure not to be in conformity with.

3.
Consultations shall be held within [40] days of the date of the submission of the request. The consultations shall be deemed concluded within 60 days of the date of the submission of the request, unless both Parties agree to continue consultations. All information disclosed during the consultations shall remain confidential. 

4.
Consultations on matters of urgency, including those regarding perishable or seasonal goods shall be held within 15 days of the date of the submission of the request, and shall be deemed concluded within 30 days of the date of the submission of the request. 
5.
If consultations are not held within the timeframes laid down in paragraph 3 or in paragraph 4 respectively, or if consultations have been concluded and no agreement has been reached on a mutually agreed solution, the complaining Party may request the establishment of an arbitration panel in accordance with Article 5.

Article 4

Mediation

1.
If consultations fail to produce a mutually agreed solution, the Parties may, by agreement, seek recourse to a mediator. Unless the Parties agree otherwise, the terms of reference for the mediation shall be the matter referred to in the request for consultations. 

2.
Unless the Parties agree on a mediator within [10] days of the date of the agreement to request mediation, the chairperson of the Joint EPA Implementation Committee, or his or her delegate, shall select by lot a mediator from the pool of individuals who are on the list referred to in Article 20 and are not nationals of either Party. The selection shall be made within [20] days of the date of the submission of agreement to request mediation and in the presence of a representative of each Party. The mediator will convene a meeting with the Parties no later than 30 days after being selected. The mediator shall receive the submissions of each Party no later than 15 days before the meeting and notify an opinion no later than 45 days after having been selected. 

3.
The mediator’s opinion may include a recommendation on how to resolve the dispute consistent with the provisions referred to in Article 2. The mediator’s opinion is non-binding.

4.
The Parties may agree to amend the time limits referred to in paragraph 2. The mediator may also decide to amend these time limits upon request of any of the Parties or on his own initiative, given the particular difficulties experienced by the Party concerned or the complexities of the case. 

5. 
The proceedings involving mediation, in particular all information disclosed and positions taken by the Parties during these proceedings shall remain confidential.

CHAPTER III

DISPUTE SETTLEMENT PROCEDURES

Section I – Arbitration Procedure

Article 5

Initiation of the arbitration procedure

1.
Where the Parties have failed to resolve the dispute by recourse to consultations as provided for in Article 3, or by recourse to mediation as provided for in Article 4, the complaining Party may request the establishment of an arbitration panel.

2.
The request for the establishment of an arbitration panel shall be made in writing to the Party complained against and the Joint EPA Implementation Committee. The complaining Party shall identify in its request the specific measures at issue, and it shall explain how such measure constitutes a breach of the provisions referred to in Article 2. 

Article 6

Establishment of the arbitration panel

1.
An arbitration panel shall be composed of three arbitrators.

2.
Within 10 days of the date of the submission of the request for the establishment of an arbitration panel to the Joint EPA Implementation Committee, the Parties shall consult in order to reach an agreement on the composition of the arbitration panel. 

3. 
In the event that the Parties are unable to agree on its composition within the time frame laid down in paragraph 2, either party may request the chairperson of the Joint EPA Implementation Committee, or her or his delegate, to select all three members by lot from the list established under Article 20, one among the individuals proposed by the complaining Party, one among the individuals proposed by the Party complained against and one among the individuals selected by the Parties to act as chairperson. Where the Parties agree on one or more of the members of the arbitration panel, any remaining members shall be selected by the same procedure. 

4.
The chairperson of the Joint EPA Implementation Committee, or her or his delegate, shall select the arbitrators within five days of the request referred to in paragraph 3 by either Party and in the presence of a representative of each Party.

5.
The date of establishment of the arbitration panel shall be the date on which the three arbitrators are selected.
Article 7

Interim panel report

The arbitration panel shall notify to the Parties an interim report containing both the descriptive section and its findings and conclusions, as a general rule not later than 120 days from the date of establishment of the arbitration panel. Any Party may submit written comments to the arbitration panel on precise aspects of its interim report within 15 days of the notification of the report. 

Article 8

Arbitration panel ruling

1.
The arbitration panel shall notify its ruling to the Parties and to the Joint EPA Implementation Committee within 150 days from the date of the establishment of the arbitration panel. Where it considers that this deadline cannot be met, the chairperson of the arbitration panel must notify the Parties and the Joint EPA Implementation Committee in writing, stating the reasons for the delay and the date on which the panel plans to conclude its work. Under no circumstances should the ruling be notified later than 180 days from the date of the establishment of the arbitration panel.

2.
In cases of urgency, including those involving perishable and seasonal goods, the arbitration panel shall make every effort to notify its ruling within 75 days from the date its establishment. Under no circumstance should it take longer than 90 days from its establishment. The arbitration panel may give a preliminary ruling within 10 days of its establishment on whether it deems the case to be urgent.

Section II – Compliance

Article 9

Compliance with the arbitration panel ruling

Each Party shall take any measure necessary to comply with the arbitration panel ruling, and the Parties will endeavour to agree on the period of time to comply with the ruling. 

Article 10

The reasonable period of time for compliance

1.
No later than 30 days after the notification of the arbitration panel ruling to the Parties, the Party complained against shall notify the complaining Party and the Joint EPA Implementation Committee of the time it will require for compliance (reasonable period of time).

2.
If there is disagreement between the Parties on the reasonable period of time to comply with the arbitration panel ruling, the complaining Party shall, within 20 days of the notification made under paragraph 1, request in writing the arbitration panel to determine the length of the reasonable period of time. Such request shall be notified simultaneously to the other party and to the Joint EPA Implementation Committee. The arbitration panel shall notify its ruling to the Parties and to the Joint EPA Implementation Committee within 30 days from the date of the submission of the request. 

3.
The arbitration panel will, in determining the length of the reasonable period of time, take into consideration the length of time that it will normally take the defending Party to adopt comparable legislative or administrative measures to those identified by the defending Party as being necessary to ensure compliance. The arbitration panel may also take into consideration demonstrable capacity constraints which may affect the defending Party’s adoption of the necessary measures.

4.
In the event of the original arbitration panel, or some of its members, being unable to reconvene, the procedures set out in Article 6 shall apply. The time limit for notifying the ruling shall be 45 days from the date of the submission of the request referred to in paragraph 2.

5.
The reasonable period of time may be extended by agreement of the Parties.

Article 11

Review of any measure taken to comply with the arbitration panel ruling

1.
The Party complained against shall notify the other Party and the Joint EPA Implementation Committee before the end of the reasonable period of time of any measure that it has taken to comply with the arbitration panel ruling.

2.
In the event that there is disagreement between the Parties concerning the compatibility of any measure notified under paragraph 1, with the provisions referred to in Article 2, the complaining Party may request in writing the arbitration panel to rule on the matter. Such request shall identify the specific measure at issue and it shall explain how such measure is incompatible with the provisions referred to in Article 2. The arbitration panel shall notify its ruling within 90 days of the date of the submission of the request. In cases of urgency, including those involving perishable and seasonal goods, the arbitration panel shall notify its ruling within 45 days of the date of the submission of the request. 

3. 
In the event of the original arbitration panel, or some of its members, being unable to reconvene, the procedures set out in Article 6 shall apply. The time limit for notifying the ruling shall be 105 days from the date of the submission of the request referred to in paragraph 2. 

Article 12

Temporary remedies in case of non-compliance

1.
If the Party concerned fails to notify any measure taken to comply with the arbitration panel ruling before the expiry of the reasonable period of time, or if the arbitration panel rules that the measure notified under Article 11 paragraph 1 is not compatible with that Party’s obligations under the provisions referred to in Article 2, the Party complained against shall, if so requested by the complaining Party, present an offer for temporary compensation. 

2.
If no agreement on compensation is reached within 30 days of the end of the reasonable period of time or of the arbitration panel's ruling under Article 11 that a measure taken to comply is not compatible with the provisions referred to in Article 2, the complaining Party shall be entitled, upon notification to the other Party, to adopt appropriate measures including the suspension of benefits granted under the provisions referred to in Article 2 at a level equivalent to the adverse economic impact caused by the violation.
 The complaining Party may adopt the appropriate trade measures 10 days after the date of the notification.

4.
The appropriate measures shall be temporary and shall be applied only until any measure found to violate the provisions referred to in Article 2 has been withdrawn or amended so as to bring it into conformity with those provisions or until the Parties have agreed to settle the dispute. 

Article 13

Review of any measure taken to comply after the adoption of appropriate measures

1. 
The Party complained against shall notify the other Party and the Joint EPA Implementation Committee of any measure it has taken to comply with the ruling of the arbitration panel and of its request for an end to application of appropriate measures by the complaining Party.

2. 
If the Parties do not reach an agreement on the compatibility of the notified measure with the provisions referred to in Article 2 within 30 days of the date of the submission of the notification, the complaining Party shall request in writing the arbitration panel to rule on the matter. Such request shall be notified to the other party and to the Joint EPA Implementation Committee. The arbitration panel ruling shall be notified to the Parties and to the Joint EPA Implementation Committee within 45 days of the date of the submission of the request. If the arbitration panel rules that any measure taken to comply is not in conformity with the provisions referred to in Article 2, the arbitration panel will determine whether the complaining Party can continue to apply appropriate measures. If the arbitration panel rules that any measure taken to comply is in conformity with the provisions referred to in Article 2, the appropriate measures shall be terminated.

3.
In the event of the original arbitration panel, or some of its members, being unable to reconvene, the procedures laid down in Article 6 shall apply. The period for notifying the ruling shall be 60 days from the date of the submission of the request referred to in paragraph 2.

Section III – Common Provisions


Article14 

Mutually agreed solution

The Parties may reach a mutually agreed solution to a dispute under this Protocol at any time. They shall notify the Joint EPA Implementation Committee of any such solution. Upon adoption of the mutually agreed solution, the procedure shall be terminated.

Article 15

Rules of procedure

1.
Dispute settlement procedures under Chapter III of this Part shall be governed by the Rules of Procedure annexed to this Agreement.

2.
Any meeting of the arbitration panel shall be open to the public in accordance with the Rules of Procedure, unless the arbitration panel decides otherwise on its own motion or at the request of the Parties.

Article 16

Information and technical advice

At the request of a Party, or upon its own initiative, the arbitration panel may obtain information from any source, including the Parties involved in the dispute, it deems appropriate for the arbitration panel proceeding. The arbitration also has the right to seek the relevant opinion of experts as it deems appropriate. Any information obtained in this manner must be disclosed to each of the Parties and submitted for their comments. Interested parties are authorised to submit amicus curiae briefs to the arbitration panels in accordance with the Rules of Procedure.

Article 17


Languages of the submissions

The written and oral submissions of the country concerned shall be made in [...], and those of the European Communities in any of the official languages of the European Union.

Article 18

Rules of interpretation

Any arbitration panel shall interpret the provisions referred to in Article 2 in accordance with customary rules of interpretation of public international law, including the Vienna Convention on the Law of Treaties. The rulings of the arbitration panel cannot add to or diminish the rights and obligations provided in the provisions referred to in Article 2.

Article 19

Arbitration panel rulings

1.
The arbitration panel shall make every effort to take any decision by consensus. Where, nevertheless, a decision cannot be arrived at by consensus, the matter at issue shall be decided by majority vote. However, in no case dissenting opinions of arbitrators shall be published.

2.
The ruling shall set out the findings of fact, the applicability of the relevant provisions of this Agreement and the basic rationale behind any findings and conclusions that it makes. The Joint EPA Implementation Committee shall make the arbitration panel rulings publicly available unless it decides not to do so. 

CHAPTER IV

GENERAL PROVISIONS

Article 20

List of arbitrators

1.
The Joint EPA Implementation Committee shall, no later than six months after the entry into force of this Agreement, establish a list of 15 individuals who are willing and able to serve as arbitrators. Each of the Parties shall select five individuals to serve as arbitrators. The two Parties shall also agree on five individuals that are not nationals of either Party and who shall act as chairperson to the arbitration panel. The Joint EPA Implementation Committee will ensure that the list is always maintained at this level.

2.
Arbitrators shall have specialised knowledge or experience of law and international trade. They shall be independent, serve in their individual capacities and not take instructions from any organisation or government, or be affiliated with the government of any of the Parties, and shall comply with the Code of Conduct annexed to this Protocol.

3. 
The Joint EPA Implementation Committee may establish an additional list of 15 individuals having a sectoral expertise in specific matters covered by the Association Agreement. When recourse is made to the selection procedure of Article 6 paragraph 2, the chairperson of the Joint EPA Implementation Committee may use such a sectoral list upon agreement of both Parties.

Article 21


Relation with WTO obligations

1.
Arbitration bodies set up under this Agreement shall not adjudicate disputes on each Party rights and obligations under the Agreement establishing the World Trade Organisation (WTO). 

2.
Recourse to the dispute settlement provisions of this Agreement shall be without prejudice to any action in the WTO framework, including dispute settlement action. However, where a Party has, with regard to a particular measure, instituted a dispute settlement proceeding, either under Article 5(1) of this Protocol or under the WTO Agreement, it may not institute a dispute settlement proceeding regarding the same measure in the other forum until the first proceeding has ended. For purposes of this paragraph, dispute settlement proceedings under the WTO Agreement are deemed to be initiated by a Party request for the establishment of a panel under Article 6 of the Understanding on Rules and Procedures Governing the Settlement of Disputes of the WTO.

3. 
Nothing in this Agreement shall preclude a Party from implementing the suspension of obligations authorised by the Dispute Settlement Body of the WTO. Nothing in the WTO Agreement shall preclude Parties from suspending benefits under this Agreement. 

Article 22


Time lines 

1.
All time limits laid down in this Part, including the limits for the arbitration panels to notify their rulings, shall be counted in calendar days from the day following the act or fact to which they refer.

2.
Any time limit referred to in this Part may be extended by mutual agreement of the Parties.

Article 23


Modification of Part III

The Joint EPA Council may decide to modify this Part and its annexes. 
PART IV

[GENERAL EXCEPTIONS

[Scrutiny reserve to ensure consistency with other provisions of the EPA]

Article 1

General exception clause

1.
Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between the Parties where like conditions prevail, or a disguised restriction on trade in goods, services or establishment, nothing in this Agreement shall be construed to prevent the adoption or enforcement by the Parties of measures which:

(a)
are necessary to protect public morals;

(b)
are necessary to secure compliance with laws or regulations which are not inconsistent with this Agreement, including those relating to customs enforcement, the protection of intellectual property rights, and the prevention of deceptive practices;

(c)
are necessary to secure compliance with laws or regulations which are not inconsistent with the provisions of this Agreement including those relating to:

(i) the prevention of deceptive and fraudulent practices or to deal with the effects of a default on contracts;

(ii) the protection of the privacy of individuals in relation to the processing and dissemination of personal data and the protection of confidentiality of individual records and accounts; or

(iii) safety;

(d)
relate to the importation or exportation of gold or silver;

(e)
relate to the protection of national treasures of artistic, historic or archaeological value;

(f)
relate to the conservation of exhaustible natural resources if such measures are made effective in conjunction with restrictions on domestic production or consumption of goods, domestic supply or consumption of services and on domestic investors; 

(g)
relate to the products of prison labour; or

(h)
inconsistent with Articles […] on National Treatment, provided that the difference in treatment is aimed at ensuring the effective or equitable imposition or collection of direct taxes in respect of economic activities or investors of the other Party.

2.
The provisions of Title … and of Annexes … [lists of commitments on establishment] shall not apply to the Parties’ respective social security systems or to activities in the territory of each Party, which are connected, even occasionally, with the exercise of official authority.

Article 2

Security exceptions

1.
Nothing in this Agreement shall be construed:

(a) to require the Parties to furnish any information the disclosure of which it considers contrary to its essential security interests;

(b) to prevent the Parties from taking any action which it considers necessary for the protection of its essential security interests:

(i) relating to fissionable and fusionable materials or the materials from which they are derived;

(ii) relating to economic activities carried out directly or indirectly for the purpose of supplying or provisioning a military establishment;

(iii) connected with the production of or trade in arms, munitions and war materials;

(iv) relating to government procurement indispensable for national security or for national defence purposes; or

(v) taken in time of war or other emergency in international relations; or

(c) to prevent the Parties from taking any action in order to carry out obligations it has accepted for the purpose of maintaining international peace and security.

2.
The Joint EPA Implementation Committee shall be informed to the fullest extent possible of measures taken under paragraphs 1(b) and (c) and of their termination.

Article 3

Taxation

1.
Nothing in this Agreement or in any arrangement adopted under this Agreement shall be construed to prevent the Parties from distinguishing, in the application of the relevant provisions of their fiscal legislation, between taxpayers who are not in the same situation, in particular with regard to their place of residence or with regard to the place where their capital is invested.

2.
Nothing in this Agreement or in any arrangement adopted under this Agreement shall be construed to prevent the adoption or enforcement of any measure aimed at preventing the avoidance or evasion of taxes pursuant to the tax provisions of agreements to avoid double taxation or other tax arrangements or domestic fiscal legislation.

3.
Nothing in this Agreement shall affect the rights and obligations of the Parties under any tax convention. In the event of any inconsistency between this Agreement and any such convention, that convention shall prevail to the extent of the inconsistency.

PART V

INSTITUTIONAL PROVISIONS

[Part to be finalized]

Article 1

[Joint EPA Council]

1.
A Joint EPA Council is hereby established, which shall supervise the implementation of this Agreement. The Joint EPA Council shall meet at ministerial level at regular intervals, not exceeding a period of two years, and extraordinarily whenever circumstances so require, if the Parties so agree.

2.
Without prejudice to the functions of the Council of Ministers as defined in article 15 of the Cotonou Agreement, the Joint EPA Council shall examine any major issue arising within the framework of this Agreement, as well as any other bilateral, multilateral or international question of common interest and affecting trade between the Parties.

3.
The Joint EPA Council shall also examine proposals and recommendations from the Parties for the review of this Agreement.

Article 2

Composition and rules of procedures

1.
The Joint EPA Council shall be composed, on the one hand, of one or more Members of the European Commission, and, on the other hand, of the representatives of the West African Party.

2.
The West African Party shall mandate one representative to act on its behalf on all matters under this Agreement for which West African States have agreed to act collectively. 

3.
The Joint EPA Council shall establish its own rules of procedure.

4.
The Joint EPA Council shall be chaired in turn by a Member of the European Commission and by the West African representative provided for under paragraph 2, in accordance with the provisions laid down in its rules of procedure. The Joint EPA Council shall provide periodic reports on the operation of this Agreement to the Council of Minister established in accordance with Art. 15 of the Cotonou Agreement.

5.
Members of the Joint EPA Council may arrange to be represented, in accordance with the conditions laid down in its rules of procedure.

Article 3

Decision-making powers and procedures

1.
In order to attain the objectives of this Agreement, the Joint EPA Council shall have the power to take decisions in respect of all matters covered by the Agreement.

2.
The decisions taken shall be binding on the Parties, which shall take all the measures necessary to implement them in accordance with their internal rules.

3.
The Joint EPA Council may also make appropriate recommendations.

4.
The Joint EPA Council shall adopt decisions and recommendations by mutual agreement between the Parties. For the matters for which the West African States cannot act collectively, adoption of any decision shall require the agreement of the West African State or States concerned.

Article 4

[Joint EPA Implementation Committee]

1.
The Joint EPA Council shall be assisted in the performance of its duties by a Joint EPA Implementation Committee composed of representatives of the Parties, normally at senior official level. The West African Party shall mandate one representative to act on its behalf on all matters under this Agreement for which West African States have agreed to act collectively. 

2.
The Joint EPA Council shall establish the rules of procedure of the Joint EPA Implementation Committee. The Joint EPA Implementation Committee shall be chaired alternately by a representative of each of the Parties.

3.
The Joint EPA Implementation Committee shall have, in particular, the following functions:

(a) to supervise and be responsible for the implementation and proper application of the provisions of the Agreement and to discuss and recommend cooperation priorities in this regard;

(b) to oversee the further elaboration of the provisions of this Agreement and evaluate the results obtained in its application;

(c) to undertake action to avoid disputes and to resolve disputes that may arise regarding the interpretation or application of the Agreement, in accordance with the provisions of Part  [dispute avoidance and settlement];

(d) to assist the Joint EPA Council in the performance of its functions;

(e) to supervise the work of all the special committees provided for in paragraph 4;

(f) to monitor the development of regional integration and of economic and trade relations between the Parties;

(g) to monitor and assess the impact of the implementation of this Agreement on the sustainable development of the Parties;

(h) to carry out any other function entrusted to it by the Joint EPA Council; and

(i) to report annually to the Joint EPA Council.

4.
In the performance of its functions, the Joint EPA Implementation Committee may:

(a) set up any special committees or bodies to deal with matters falling within its competence, and determine their composition and duties, and their rules of procedure;

(b) meet at any time agreed by the Parties;

(c) consider any issues under this Agreement and take appropriate action in the exercise of its functions; and

(d) take decisions or make recommendations in accordance with Article 3.

5.
The Joint EPA Implementation Committee shall generally meet once a year for an overall review of the implementation of this Agreement, on a date and with an agenda agreed in advance by the Parties, in the European Community one year and in a West African State the next. 

Article 5

[Joint EPA Development Committee]

1.
The Joint EPA Council shall be assisted in the performance of its duties relating to cooperation matters by a Joint EPA Development Committee composed of representatives of the Parties, normally at senior official level. The West African Party shall mandate one representative to act on its behalf on all matters under this Agreement for which West African States have agreed to act collectively. 

2.
The Joint EPA Council shall establish the rules of procedure of the Joint EPA Development Committee. The Joint EPA Development Committee shall be chaired alternately by a representative of each of the Parties.

3.
The Joint EPA Development Committee shall have, in particular, the following functions:

(a) to assist the Joint EPA Council in the performance of its functions regarding development cooperation related matters falling under this Agreement;

(b) to monitor the implementation of the cooperation provisions laid down  in this Agreement and to coordinate such action with third party donors; 

(c) to make recommendations on trade-related cooperation between the Parties,  

(d) to keep under periodic review the cooperation priorities set out in this Agreement, and to make recommendations on the inclusion of new priorities, as appropriate; 

(e) to review and discuss cooperation issues pertaining to regional integration and implementation of this Agreement; 

(f) to carry out any other function entrusted to it by the Joint EPA Council; and

(g) to report regularly to the Joint EPA Council on cooperation between the Parties.

4.
In the performance of its functions, the Joint EPA Development Committee may:

(a) set up any special committees or bodies to deal with matters falling within its competence, and determine their composition and duties, and their rules of procedure;

(b) meet at any time agreed by the Parties;

(c) consider any issues under this Agreement and take appropriate action in the exercise of its functions; and

(d) take decisions or make recommendations in accordance with Article 3.

5.
The Joint EPA Development Committee shall generally meet once a year for an overall review of the implementation of cooperation related matters falling under this Agreement, on a date and with an agenda agreed in advance by the Parties, in Brussels one year and in a West African State the next. 

Article 6

Joint EPA [Parliamentary] Committee

1. 
An Joint EPA Parliamentary Committee is hereby established. It shall be a forum for members of the European Parliament and the West African Party legislatures to meet and exchange views. It shall meet at intervals which it shall itself determine. It shall cooperate with the Joint Parliamentary Assembly provided for in Article 15 of the Cotonou Agreement.

2. 
The Joint EPA Parliamentary Committee shall consist of members of the European Parliament, on the one hand, and of members West African Party legislatures, on the other. Representatives of the Parties may attend the meetings of the Joint EPA Parliamentary Committee.

3.
The Joint EPA Parliamentary Committee shall establish its rules of procedure and inform the Joint EPA Council thereof.

4.
The Joint EPA Parliamentary Committee shall be chaired in turn by a representative of the European Parliament and a representative of a West African Party legislature, in accordance with the provisions to be laid down in its rules of procedure.

5.
The Joint EPA Parliamentary Committee may request of the Joint EPA Council relevant information regarding the implementation of this Agreement, and the Joint EPA Council shall supply the Committee with the requested information.

6.
The Joint EPA Parliamentary Committee shall be informed of the decisions and recommendations of the Joint EPA Council.

7.
The Joint EPA Parliamentary Committee may make recommendations to the Joint EPA Council, the Joint EPA Implementation Committee and the Joint EPA Development Committee.

Article 7

Joint EPA Consultative Committee

1.
A Joint EPA Consultative Committee is hereby established with the task of assisting the Joint EPA Council to promote dialogue and cooperation between representatives of organisations of civil society, including the academic community, and social and economic partners. Such dialogue and cooperation shall encompass all economic, social and environmental aspects of the relations between the Parties, as they arise in the context of the implementation of this Agreement. 

2.
Participation in the Joint EPA Consultative Committee shall be decided by the Joint EPA Council, with a view to ensuring a broad representation of all interested parties.

3.
The Joint EPA Consultative Committee shall carry out its activities on the basis of consultation by the Joint EPA Council or on its own initiative and make recommendations to the Joint EPA Council. Representatives of the Parties shall attend the meetings of the Joint EPA Consultative Committee. 

4.
The Joint EPA Consultative Committee shall adopt its rules of procedure in accord with the Joint EPA Council.

5.
The Joint EPA Consultative Committee may make recommendations to the Joint EPA Council, the Joint EPA Implementation Committee and the Joint EPA Development Committee.

PART VI

GENERAL AND FINAL PROVISIONS

Article 1

Definition of the Parties and fulfilment of obligations

1.
For the purposes of this Agreement, 'the Parties' shall mean the European Community and its Member States, within their respective areas of competence as derived from the Treaty establishing the European Community, on the one part, and the West African States, the ECOWAS and the UEMOA, within their respective areas of competence, on the other.

2.
For the purpose of this Agreement EU Party' shall mean the European Community and its Member States, within their respective areas of competence as derived from the Treaty establishing the European Community.

3.
For the purpose of this Agreement 'West African States' shall mean Benin, Burkina Faso, Ivory Coast, Guinea Bissau, Mali, Niger, Senegal, Togo, Cape Verde, Gambia, Ghana, Guinea, Liberia, Nigeria, Sierra Leone and Mauritania.

4.
For the purpose of this Agreement the 'West African Party' shall mean the West African States, the ECOWAS and the UEMOA, within their respective areas of competence.

5.
The Parties shall adopt any general or specific measures required for them to fulfil their obligations under this Agreement and shall ensure that they comply with the objectives laid down in this Agreement.

Article 2

Coordinators and exchange of information

1.
In order to facilitate communication and to ensure the effective implementation of the Agreement the Parties shall designate a coordinator upon entry into force of this Agreement. The designation of coordinators is without prejudice to the specific designation of competent authorities under specific Titles or Chapters of this Agreement.  

2.
On the request of either Party, the coordinator of the other Party shall indicate the office or official responsible for any matter pertaining to the implementation of this Agreement and provide the required support to facilitate communication with the requesting Party. 

3.
On request of the other Party, and to the extent legally possible, each Party through their coordinators shall provide information and reply promptly to any question from the other Party relating to an actual or proposed measure that might affect trade between the Parties. 

4.
Each Party shall ensure that its laws, regulations, procedures and administrative rulings of general application relating to any trade matter covered by this Agreement are promptly published or made publicly available and brought to the attention of the other Party.

5.
Without prejudice to specific transparency provisions in this Agreement, the information referred to under this Article shall be considered to have been provided when the information has been made available by appropriate notification to the WTO or when the information has been made available on the official, publicly and fee-free accessible website of the Party concerned.

Art 3

 Regional preference

1.
Nothing in this Agreement shall oblige a Party to extend to the other Party of this Agreement any more favourable treatment which is applied within each of the Parties as part of its respective regional integration process. 

2.
Any more favourable treatment and advantage that may be granted under this Agreement by any West African State to the EC Party shall immediately and unconditionally also be enjoyed by each signatory to this Agreement.

Article 4

Outermost regions of the European Community

1.
Taking account of the geographical proximity of the outermost regions of the European Community and the West African Party and in order to reinforce the economic and social relations between these regions and the West African Party, the Parties shall endeavour to specifically facilitate trade in goods and services, promote investments and encourage transport and communication links between the outermost regions and the West African Party.

2.
Wherever possible, the participation of West African States in framework and specific programmes of the European Communities in areas covered by this agreement shall include cooperation with outermost regions.

3.
The EC Party shall ensure coordination between the different financial instruments of the European Community's cohesion and development policies in order to foster cooperation in these areas. 
Article 5

Balance of payments difficulties

1.
Where any Party is in serious balance of payments and external financial difficulties, or under threat thereof, it may adopt or maintain restrictive measures with regard to trade in goods and in services.

2.
The Parties shall endeavour to avoid the application of the restrictive measures referred to in paragraph 1.

3.
Any restrictive measure adopted or maintained under this Article shall be non-discriminatory and of limited duration and shall not go beyond what is necessary to remedy the balance of payments and external financial situation. They shall be in accordance with the conditions established in the WTO Agreements and consistent with the Articles of Agreement of the International Monetary Fund, as applicable.

4.
Any Party maintaining or having adopted restrictive measures, or any changes thereto, shall promptly notify them to the other Party and present, as soon as possible, a time schedule for their removal.

5.
Consultation shall be held promptly within the EPA Implementation Committee. Such consultations shall assess the balance of payments situation of the concerned Party and the restrictions adopted or maintained under this Article, taking into account, inter alia, such factors as:

(a) the nature and extent of the balance of payments and the external financial difficulties;

(b) the external economic and trading environment;

(c) alternative corrective measures which may be available.

The consultations shall address the compliance of any restrictive measures with paragraphs 3 and 4. All findings of statistical and other facts presented by the International Monetary Fund relating to foreign exchange, monetary reserves and balance of payments shall be accepted and conclusions shall be based on the assessment by the Fund of the balance of payments and the external financial situation of the concerned Party.

Article 6

Relations with the Cotonou Agreement

1.
With the exception of development cooperation provided for in Title II of Part III of the Cotonou Agreement, in case of any inconsistency between the provisions of this Agreement and the provisions of Title II of Part III of the Cotonou Agreement the provisions of this Agreement shall prevail.
2.
Nothing in this Agreement shall be construed so as to prevent the adoption by the European Community or a West African State of any measures, including trade and trade-related measures, deemed appropriate as provided for under Articles 11b, 96 and 97 of the Cotonou Agreement. 

Article 7

Entry into force

1.
This Agreement shall enter into force the first day of the month following that in which the West African Party and the European Community have notified each other of the completion of the procedures necessary for this purpose.

2.
Notifications shall be sent to the Secretary General of the Council of the European Union, who shall be the depository of this Agreement.

3.
Pending entry into force of the Agreement, the European Community and the West African Party shall agree on provisional application by exchange of letters.

Article 8

Duration

1.
This Agreement shall be valid indefinitely.

2.
Either Party may give written notice to the other of its intention to denounce this Agreement.

3.
Denunciation shall take effect six months after notification to the other Party.

Article 9

Territorial application

This Agreement shall apply, on the one hand, to the territories in which the Treaty establishing the European Community is applied and under the conditions laid down in that Treaty, and, on the other hand, to the territories of the West African States. References in this Agreement to "territory" shall be understood in this sense.

Article 10

Revision clause

1.
The Parties agree to consider extending this Agreement with the aim of broadening and supplementing its scope in accordance with their respective legislation, by amending it or concluding agreements on specific sectors or activities in the light of the experience gained during its implementation. The Parties may also consider revising this Agreement to bring Overseas Countries and Territories associated with the European Community within the scope of this Agreement.

2.
As regards the implementation of this Agreement, either Party may make suggestions oriented towards expanding trade related cooperation, taking into account the experience acquired during the implementation thereof.

3.
The Parties agree that this Agreement may need to be reviewed in the light of the expiration of the Cotonou Agreement.

Article 11

Accession of new EU Member States

1.
The Joint EPA Council shall be advised of any request made by a third State to become a member of the European Union. During the negotiations between the Union and the applicant State, the EC Party shall provide the West African Party with any relevant information and they in turn shall convey their concerns to the EC Party so that it can take them fully into account. The West African Party shall be notified by the EC Party of any accession to the European Union (EU).

2.
Any new Member State of the EU shall accede to this Agreement from the date of its accession to the EU by means of a clause to that effect in the act of accession. If the act of accession to the Union does not provide for such automatic accession of the EU Member State to this Agreement, the EU Member State concerned shall accede by depositing an act of accession with the General Secretariat of the Council of the European Union, which shall send certified copies to the West African Party.

3.
The Parties shall review the effects of the accession of new EU Member States on this Agreement. The Joint EPA Council may decide on any transitional or amending measures that might be necessary.
Article 12

Authentic texts

This Agreement is drawn up in duplicate in the Bulgarian, Czech, Danish, Dutch, English, Estonian, Finnish, French, German, Greek, Hungarian, Irish, Italian, Latvian, Lithuanian, Maltese, Polish, Portuguese, Romanian, Slovak, Slovenian, Spanish and Swedish languages, each of these texts being equally authentic.

Article 13

Annexes

The Annexes to this Agreement shall form an integral part thereof.

� 	Not including Member States.


� For this calculation official data by the WTO on leading exporters in world merchandise trade (excluding intra-EU trade) shall be used. 


 


�  It is understood that there shall be no obligation to apply such procedures to imports of goods put on the market in another country by or with the consent of the right holder.


� 	 For the purposes of this section, “goods infringing an intellectual property right” means:


(a)	"counterfeit goods", namely:


(i)	goods, including packaging, bearing without authorisation a trademark identical to the trademark duly registered in respect of the same type of goods, or which cannot be distinguished in its essential aspects from such a trademark, and which thereby infringes the trademark holder's rights;


(ii)	any trademark symbol (logo, label, sticker, brochure, instructions for use or guarantee document), even if presented separately, on the same conditions as the goods referred to in point (i);


(iii)	packaging materials bearing the trademarks of counterfeit goods, presented separately, on the same conditions as the goods referred to in point (i);


(b)	"pirated goods", namely goods which are or contain copies made without the consent of the holder, or of a person duly authorised by the holder in the country of production, of a copyright or related right or design right, regardless of whether it is registered in national law;


(c)	goods which, according to the law of the Party in which the application for customs action is made, infringe:


(i)	a patent;


(ii)	a plant variety right;


(iii)	a design;


(iv)	a geographical indication


�  Such standards are those included in the following international instruments:


Guidelines for the regulation of computerised personal data files, modified by the General Assembly of the United Nations on 20 November 1990;


Recommendation of the OECD Council concerning guidelines governing the protection of privacy and trans-border flows of personal data of 23 September 1980.


� 	Appropriate measures adopted pursuant to this provision shall not affect the delivery of development assistance. 


� The specific interests of the EU outermost regions are still being examined and appropriate language may be proposed.
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