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Introduction

In June 2004, the United States and the South African Customs Union (SACU-Botswana, Lesotho, Namibia, Swaziland, and South Africa) will convene the fifth out of nine scheduled negotiations for a Free Trade Agreement (FTA).  Both sides expect to conclude negotiations and to sign by December 2004. The negotiations of the agreement are taking place in two phases:

Phase One: Market Access issues (including trade in goods, customs procedures, rules of origin, standards, trade remedies, services)

Phase Two: “Second Generation” trade issues (including labor, environment, intellectual property, investment, and government procurement)

The following are potential benefits that the negotiating parties mention as reasons for creating a FTA:

1. Rationalization of SACU production and services into a viable regional economy;

2. Further integration of SACU into the global economy;

3. Increased attractiveness of SACU to investors by its gaining permanent market access to the largest economy in the world; 

4. Development through “trade not aid” for the BLNS (Botswana, Lesotho, Namibia, Swaziland)

5. Promotion of the growth of a largely untapped market for US investors.


However, many civic organizations in the SACU region and the US, especially the labor unions, as well as other governments within Southern Africa note many possible disadvantages to such a FTA.  As discussed briefly below, many analyze this agreement as a threat to all 14 economies
 in the Southern African Development Community (SADC);  this FTA could cause the demise of SADC, an important regional economic community on the African continent, about equal in size and population to the USA. 

Because negotiations of the SACU FTA are still secret, not all the terms are known.  Therefore, as civil societies in both the US and Southern Africa demand transparency of the negotiations, this study will facilitate the immediate comparison of several USA-engineered FTA treaties. 

This report presents a summary of the context and issues surrounding the US-SACU FTA by which the reader can better judge the potential benefits or detriments.  It is a guide to invite all stakeholders to join in the analysis of the US-SACU FTA.  

OUTLINE

To provide a context for the agreement, we set the current negotiations in its regional context;  SACU cannot be separated from SADC.  We offer a brief history of SACU, with attention to changes from the 1969 SACU agreement to the 2002 SACU agreement, only recently ratified by all member countries. 


Second, we introduce a chart that covers various trade issues in selected FTAs that the US has already negotiated.  The chart provides comparison among other FTAs and signals that the trade terms and conditions are similar or consistent across several FTAs.   The agreements we use to compare the probable US stance on these issues for SACU are the following: Central American FTA (CAFTA), US-Singapore FTA, Free Trade Agreement of the Americas (FTAA), and the US-Chile FTA. 


Third, we discuss advantages and disadvantages of the trade provisions, giving our recommendations on possible improvements for the agreements, to foster equity and sustainable development.  


Finally, the appendices provide relevant definitions and list further resources on these FTAs, SACU negotiations, and the history of SACU. 

The Potential Threat of a SACU-USA FTA to SADC

Under colonialism, Southern African economies were fully open to their colonial masters, with trade relations set to benefit the metropoles.  After independence, governments worked to encourage production and trade to benefit local development and capital formation, not simply foreign capital.  Therefore, most governments implemented restrictive licensing systems, high tariffs, and other import prohibitions on foreign goods. The import restrictions were to direct hard-earned foreign exchange toward the purchase in the global market of necessities, such as medicines or high tech equipment, not luxury items for a small elite (liquor, cosmetics).  Further, tariffs were/are a major source of government revenue, given the extreme poverty of the taxable population.  At the same time, some countries imposed substantial export taxes and also prohibited the export of certain goods considered necessary for national security, such as maize from Zimbabwe. 


Even before majority rule in South Africa, the region set dates for staged trade liberalization; for the restrictive import/export policies hindered regional coordination.  SADC’s analysis is that increased trade and investment within the region would facilitate competitiveness of the economies in the global market, not the reverse of prioritizing links to the global market before regional coordination.  For example, South Africa continues to export manufactured goods to all of Southern Africa without reciprocating in the purchase of their exports.  The resulting huge trade imbalance between South Africa and all of SADC (including the BLNS) perpetuates inequities. A majority of SADC members have complained about the lack of access into the South African market (Kalenga, 2000:3).  Furthermore, the SACU-USA FTA “will penetrate the markets of SADC countries, undermining agriculture and industrial sectors.” (Lee, 2002: 6). 

Additionally, the smaller SACU and SADC countries will not be able to compete with European and American farmers who receive huge subsidies from their governments. It is anticipated that the US will try to push genetically modified organisms (GMOs) through the SACU-USA FTA arrangements on agricultural products (Meyn, 2003:14). These organisms will not only affect SACU but the whole of Southern Africa including SADC countries, “where the majority of countries reject genetically modified food” (Meyn, 2003: 14). The importation and transfer of genetically modified food into the Southern Africa region would undermine SADC and SACU exports to the European Union, which has banned genetically modified organisms.  A majority of SACU and SADC countries would therefore lose a substantial market for their agricultural produce and thus suffer foreign currency revenue problems.

A Brief History of

The South African Customs Union (SACU)

As the world’s oldest custom union, the South African Customs Union (SACU)
 dates back to the 1889 Customs Union Convention between the British Colony of Cape of Good Hope and the Orange Free State Boer Republic (Maasdorp, 1989; Sidaway and Gibb, 1998).  A new agreement, signed on June 29, 1910, was extended to the Union of South Africa and the British High Commission Territories (HCTs), i.e. Basutoland (Lesotho), Bechuanaland (Botswana), and Swaziland (McCarthy, 2003a). South West Africa (Namibia) “was a defacto member, since it was administered as part of South Africa” before it became a dejure member (Stoneman and Thompson, 1991: 6). The primary goal was to promote economic development through regional coordination of trade. 

The 1910 agreement, in effect until 1969, created the 

following:

1.  A common external tariff (CET)
 on all goods imported into the Union from the rest of the world; a common pool of customs duties as per the total volume of external trade; and excise duties
 based on the total production and consumption of excisable goods.

2. Free movement of SACU manufactured products within SACU, without any duties or quantitative restrictions (Brummerhoff, 1998).

3. A revenue-sharing formula (RSF)
 for the distribution of customs and excise revenues collected by the union (Kirk and Stern, 2003). 

Throughout SACU’s history, South Africa has been the dominant player “accounting for 90 percent of SACU’s total GDP” (NEPRU, 2001: 2). As shown in Table 1, in 2000, SACU’s total gross domestic product (GDP) was about US$ 124 billion, with South Africa still accounting for approximately 91 percent (US$ 113 billion) of the total SACU GDP. 

Table 1.  SACU: Economic and Social Indicators of Member 

 Countries(2000)

Country

Pop.

Size

  GDP  
GDP/capita



          millions    ‘000 sq km 
  US$
         US$ 


Botswana         1.70 

581.7        5.20 B
  3,179

Lesotho          2.15
       30.4
       0.90 B         468

Namibia
     1.70

824.0
       3.50 B
  2,030

S. Africa       43.20 
     1200.0      113.00 B       3,198

Swaziland        1.00          17.4        1.29 B       1,497

GDP - Gross Domestic Product – All goods and services produced for final use by an economy, by both residents and non-residents; it is internationally accepted as a rough indicator of the size of an economy.  However, for Africa, it can seriously underestimate size, for GDP ignores informal economies, urban and rural.

Source: The World Bank World Development Indicator Database Retrieved April 3, 2004, http://www.worldbank.org/afr/ 


As early as 1925, South Africa adopted import substitution industrialization (ISI) policies, backed by the common external tariffs on non-SACU products. These measures guaranteed a regional market for South African manufactures, while relegating the HCTs to producing primary commodities (McCarthy, 2003). Under apartheid, South Africa was the sole administrator of the common SACU revenue pool, with the South African Minister of Trade setting SACU import duties and the Minister of Finance setting excise policy (Kirk and Stern, 2003). 

Dissatisfied with the structural issues of management and decision-making processes and the unfair and inequitable revenue sharing, the HCTs constantly called for a revision of the 1910 agreement (NEPRU, 2001), but negotiations for change only began after their independence in the early 1960s (TRALAC, 2004)

The 1969 SACU Agreement

Signed by the sovereign states of Botswana, Lesotho, and Swaziland (BLS) and South Africa, the December 11, 1969 SACU agreement provided two major changes: (1) the inclusion of excise duties
 in the revenue pool and (2) a multiplier in the revenue sharing formula that enhanced BLS revenues annually by 42 percent.  The resulting increased revenues became important for BLS national development (McCarthy, 2003b). 

However, similar to the 1910 agreement, South Africa retained the sole decision-making power over customs and excise policies. It also retained open access to the BLS market, while the high common tariff raised barriers for Southern African neighbors’ exports to SACU.  These trade-diverting effects benefited South African manufacturers (Meyn, 2003). In Table 2, we present a summary of major policy issues as contained in the 1969 SACU agreement.  

Table 2: Basic Provisions of 1969 SACU Agreement            

……………………………………………………………………………………………………………………………………………………………..
Policy Issue


1969 Agreement

Common external tariff
 

as determined by South Africa

Common excise duties


as determined by South Africa

Customs legislation

identical/uniform legislation

Revenue sharing


formula based on customs and excise pool

Transit trade


transport rate discrimination illegal

Trade with 3rd parties

subject to prior concurrence 

Dispute settlement

consultations among member countries
Agricultural policy

excluded from agreement

Agricultural marketing          allowed but must be non-discriminatory i.e.,
        no SACU member country would discriminate
        goods from one country against another. Treat
        all equally.

...........................................................................

Source: Kirk, R. and Stern, M. 2003. “The New Southern African Customs Union agreement.” Africa Region Working Paper No. 57 p. 12 Available at http://www.worldbank.org/afr/wps/wp57.pdf


1969 SACU Agreement: Issues of Contention

Because of the “absence of a joint decision-making” process (Kirk and Stern, 2003: 5), the BLS demanded factoring compensation into the revenue sharing formula, in order to address the loss of fiscal discretion (NEPRU, 2001). From 1969 onwards, the BLS expressed their dissatisfaction with the following three key issues. 

1. No joint decision making processes – Prior to 2002 “SACU was administered on a part-time basis by annual meetings of the Customs Union Commission and there were no effective procedures to ensure compliance or resolve disputes” (Kirk and Stern, 2003: 6). The BLS charged that tariff and excise decisions emanating from South Africa were designed to protect and promote South Africa’s economic interests. 

2. Revenue sharing formula - The most contentious issue of the 1969 Agreement was the Revenue Sharing Formula (RSF), which determined each country’s share of the Common Revenue Pool. Following intense negotiations, the RSF was amended in 1976 to include a stabilization factor that ensured that the BLS received at least 17 percent, and at most 23 percent, of the value of their imports and excise duties (Kirk and Stern, 2003). 


3. Question of external (outside SACU) trade - The BLS argued that South Africa consistently entered into preferential agreements with Third Parties, “most notably South Africa’s bilateral agreements with Zimbabwe and Malawi” (Kirk and Stern, 2003: 6), which benefited South Africa and not the BLS. 


 
The 2002 SACU Agreement

     With the independence of Namibia in 1990 and the demise of apartheid in South Africa in 1994, SACU members embarked on new negotiations in November 1994, which culminated in a new SACU agreement in 2002. It addressed three outstanding issues. 

 1) Joint decision making processes - Article 3 established an independent administrative secretariat to oversee SACU with its headquarters in Windhoek, Namibia. Article 7 created several independent institutions including a Council of Ministers, a Customs Union Commission, a Technical Liaison Committee, and a SACU Tariff Board to replace the South African Board of Trade and Tariffs (TRALAC, 2002). The SACU Tariff Board consists of five professionals from the five countries to oversee all changes to external tariffs (McCarthy, 2003a). These institutions are designed to enhance equal participation by member states (NEPRU, 2001). The 2002 Agreement also provides for policy coordination in agriculture, industry, competition, and unfair trade practices, and protection of infant industries.
 

2) New Revenue Sharing Formula - South Africa will not receive its share of revenue as a residual, but will share on the same basis as the BLNS. Revenue allocations will be made after the budgeted cost of financing the SACU institutions. What remains will be allocated to the five member states in payments consisting of customs
, excise
, and development component
 (McCarthy, 2003a: 7). 


3) Question of external (outside SACU) trade - Since 1980, the Southern African Development Community (SADC) has offered alternative regional economic coordination to the BLS, to reduce their dependence on the South African economy, for the main challenge in all of Southern Africa involves the need to develop strategies that enhance the political, economic, social, and cultural integration of the region without jeopardizing the economies of the smaller states. 



 Since 1994, South Africa has negotiated a bilateral trade agreement with the EU, ignoring its SACU and SADC neighbors.  SADC (14 members including all of SACU) has a schedule for staged liberalization of trade, allowing smaller economies and vulnerable sectors (e.g. food security) to be liberalized more slowly than the more powerful economies such as South Africa. In addition, unilateral negotiations by South Africa and the US seem to ignore all other regional coordination efforts.

US Trade Patterns

The U.S. has concluded a number of free trade agreements and is currently taking part in both bilateral and multilateral negotiations.  We use recent agreements as templates to forecast the likely outcome for US-SACU FTA provisions.  Rather than following the formal structure of the negotiations, we approach the agreements with the intention of illustrating how they affect citizens and governments.

USS-FTA (US-Singapore Free Trade Agreement), effective as of January 1, 2004, is the first transcontinental FTA for the U.S. Singapore is the U.S.’s 11th largest export market, while the U.S. is the 2nd largest export market for Singapore.  Through USS-FTA, the US intends to give Singapore the dominant position within the South East Asian region while strengthening its own position. American policy makers herald the USS-FTA as a vehicle for increased American investments and trade in Singapore and the South East Asia. In addition, for the first time in trade history, electronic-commerce commitments are included in this agreement.

US-Chile Free Trade Agreement negotiations spanned more than two years, concluding on December 11, 2002. The U.S. House of Representatives approved the FTA with Chile on July 24, 2003, 270-156 the U.S. Senate followed on July 30, 2003, and President Bush signed the agreement on September 3, 2003. The Chilean Congress, 66-31, ratified the U.S.-Chile FTA agreement on October 22, 2003, and it was implemented January 1, 2004.

FTAA (Free Trade Agreement of the Americas), under negotiation,  is a larger version of the North American Free Trade Agreement (NAFTA). FTAA will link all of the hemisphere's economies (35 countries with 500 million people) except Cuba. Its implementation was scheduled to be finalized by the year 2005, but negotiations are currently stalled. The FTAA would, in theory, provide member countries increased foreign direct investments. However, the small countries fear that it would give private foreign investors too much power to infringe upon their national sovereignty.  Brazil, in particular, continues to express reservations about the FTAA and proposes that negotiations take place among Latin American countries before negotiating on a larger scale.

CAFTA (Central American Free Trade Agreement), signed on May 28, 2004, includes the US and the five Central American nations: El Salvador, Costa Rica, Guatemala, Honduras,, and Nicaragua.  Early on, Costa Rica expressed some doubts but joined the agreement January 25, 2004 after renegotiating some issues. CAFTA could go to the US Congress any day for a vote.  However, due to lack of support for the agreement, it is unlikely to be voted on before the 2004 presidential elections.

As the chart illustrates, patterns emerge within the trade agreements whether they are regional or bilateral.  The provisions highlighted give insight into the likely negotiating and provisional patterns of SACU.

[Table on Comparative Analysis of FTAs here]

Chart Summary


In reading through the different FTAs, we note several consistencies across these treaties, which the chart illustrates as striking, given the different countries/economies that are involved.

1) With the exception of the FTAA--which after a lot of public pressure now releases the working text after each ministerial and, as a result, now faces severe criticism and resistance--the texts are classified as ‘national security concerns’ and are unavailable for public perusal.  They are negotiated in secret. 

2) Trade related intellectual property rights (TRIPS) and protection of intellectual property rights (IPR) against copyright infringement are a major impetus for these agreements. IPR provisions extend well beyond WTO guidelines and do not honor US commitments under the WTO Doha Accord.  The extension of stringent IPRs applies significantly to agriculture and medicines. They increase the range of patentable commodities to include life forms. These patents are in violation of indigenous rights and cultures and have little regard for the environment, indigenous knowledge, national food security, and health security of the less developed countries.

3) While trade barriers, such as quotas and tariffs, have been reduced significantly, these treaties exclude U.S. subsidies to its farmers.
  Tariff reductions will harm poorer countries that rely on customs revenue as a part of their national income, while subsidies give unfair trade advantages to farmers from the industrialized countries. In addition, FTA designed zero tariffs amidst increased agricultural subsidies of the North are leading causes of famine in the South, reduced agricultural revenues, and the decline of peasant farming in several developing countries. 

4) These agreements eliminate capital controls, allowing unregulated flow of capital. However, massive amounts of rapid speculative capital transfers can undermine small economies, as noted in the 1998 Asian Crisis. Although Chile has successfully used capital controls for over a decade to avoid contagion from the Latin American Crisis and the Asian Crisis, it had to relinquish them for the FTA. Such a requirement ignores effective policies, as empirically demonstrated during the Asian financial crisis.

5) Workers’ rights are part of the agreements, but few mention ILO standards and none creates mechanisms to enforce these standards.

FTA Advantages, Disadvantages, and Recommendations


In this section, most of the provisions highlighted in the above chart are addressed. Under the ‘advantages’ sections are generalized arguments of those supporting the trade agreements, while the ‘disadvantages’ sections are a generalized interpretation of groups opposed to, or concerned about, the potential impacts of FTAs. Under the ‘recommendations’ portions of these analyses, we provide, as a group, our studied perspective about the provisions. We also offer our idea of what a more democratic, equitable, and sustainable Free Trade Agreement would resemble.

Trade Barriers

Advantages: The reduction or elimination of tariffs on goods will generate competition as well as growth in trade and investment. Thus, it may have a positive, long-term impact on GDP.

Disadvantages: Reduction of tariffs may result in increased vulnerability of developing countries to unfair trade practices, such as subsidies and corporate tax breaks. In addition, indigenous practices such as attachment to pristine nature, religious practices, and other cultural practices are deemed as barriers to trade liberalization. Moreover, the elimination of trade tariffs could reduce national revenues, weaken nationally-determined environmental regulations, hasten food insecurity by not allowing protection even for basic staples, and thereby, increase poverty in developing countries.

Recommendations: Sovereignty for elected governments should allow elimination of trade barriers only in accordance with social and cultural goals. In negotiating new trade agreements, all countries must include civic organizations and pursue arrangements that address regional priorities for sustained development. 

Competition Policy

Advantages: This provision will prevent practices that are detrimental to consumers and those that inhibit efficient resource allocation (free trade and private markets). FTAs work on the premise that competition will engender efficiency in production and distribution and therefore lead to lower consumer prices.

Disadvantages: Competition policy generally favors big corporations with economies of scale at the expense of local businesses. Consequently, state-owned enterprises, serving the public interest (e.g. mass transit, public hospitals, waste disposal) could be viewed as obstacles, rather than partners, to the free market.

Recommendations: It is our recommendation that countries of the South should give contracts and preference to domestic companies as a way of promoting national development and national capital formation. In addition, only foreign-people-friendly companies i.e., those that provide a living wage, long term capital investments, community-based development and that promote environmental conservation should be considered. Governments should retain the right, in pursuit of development plans, to impose performance requirements on foreign investors.

Free Capital Movements

Advantages: Many FTAs view the elimination of restrictions and controls on capital flows as necessary conduits for investment and economic development. Capital investment will seek production in  domestic sectors, which can be globally competitive, and promote trade.

Disadvantages:  Unrestricted capital flows tend to increase the vulnerability of developing economies to speculators. Financial crises caused by speculative capital have undermined many national currencies, increased current account deficits, and impeded economic development in many developing countries.

Recommendations: Establish a tax system on international financial transactions (e.g. Tobin Tax) to pay for domestic services such as education and health. However, it will need an international agreement and an enforcement and distribution mechanism. Governments should be free to regulate for public economic interests without being sued by foreign investors.

Intellectual Property Rights (IPRs)

Advantages: Tougher penalties for piracy of intellectual property (e.g. legal protections on ideas, creations, innovations, as well as patenting of all life forms) will reward innovation.

Disadvantages: The IPR provisions regarding medicine go far beyond those agreed to in the current WTO negotiations. Use of compulsory licensing and production of generic medicines are severely limited. These measures are jeopardizing the health of millions of people in the South especially HIV/AIDS and malaria infected patients. Stringent IPRs privatize and commodify indigenous knowledge and living genetic materials at the expense of indigenous populations.

Recommendations: It is important not to adopt TRIPS-Plus but to acknowledge peoples’ strong objection to any patenting of living organisms. It is also essential to not override WTO Doha agreements, which stipulate that patent protections should not prohibit public health security, allowing compulsory licensing. IP should not be defined as a form of investment, for it threatens already deteriorated health and food security sectors in developing countries, through privatization and commodification.

Services

Advantages:  Privatizing services (including basic services education, water, roads, and health) may increase efficiency through market competition. 

Disadvantages: Privatization and deregulation have increased the costs for local communities to obtain basic services, increasing poverty. For the Singapore FTA, the primary objective of expanding e-commerce appears to be to turn the Internet into a virtual hemispheric non-taxable mall and promote hyper-consumerism. 

Recommendations: Governments should give contracts and preference to domestic companies as a way of promoting national development and indigenous capital formation. Governments should give permission to liberalize services only in accordance with their human rights and national development goals, including selective protection of local businesses.  The provision of basic services(health, basic housing, water, food, education) remain central to national security.

Agriculture (food security)

Advantages: Liberalization based on global competitive criteria could lead to efficiency and agricultural development. Standardization of sanitary and phyto-sanitary measures (SPS—regulation of production procedures, e.g. use of waste water) could reduce human health and environmental risks.

Disadvantages: Many developing nations are being forced to abandon policies that protect food self-sufficiency. Second, there is no provision for agrarian land reforms. Third, subsidies for domestically consumed foodstuffs are not allowed. Open borders allow dumping of surplus products, including GMOs, making it impossible for local producers to compete.   As empirically demonstrated by Mexico under the North American Free Trade Agreement (NAFTA), small farmers who are essential to local economies, traditions, and food security could go out of business and migrate to already overcrowded and underemployed urban areas. The international or subregional SPS may be weaker than domestic standards.

Recommendations: All countries should guarantee the human right to food and nutrition security, by excluding basic grains and pulses from trade liberalization. In addition, they should respect the right of indigenous peoples to live collectively on their land. Moreover, the governments should have the right to protect the majority of their producers, who are small-scale or landless peasant farmers. SPS should not drive smaller producers out of business.

Investment

Advantages: The potential for increased foreign direct investments (FDIs), employment, and national revenues remains the greatest appeal of FTAs for developing nations.

Disadvantages: The protections afforded to foreign investment are greater than those for state or civil society. The FTAs enhance the notorious “Chapter 11” conditions of NAFTA, allowing corporations to sue governments for actions that allegedly diminish their profits.  (For example, a U.S. corporation successfully sued the Mexican government after a municipality refused to allow the firm to build a hazardous waste facility with insufficient environmental protection.) The inability to channel investment into autonomously defined development projects reduces FDI capacity to create equitable and sustainable growth.

Recommendations: Strong investment protection runs throughout each of these trade agreements. Long-term investment should remain a central tenet of FTAs, but should be subject to developmental and social concerns, not vice versa.

Transparency

Advantages: Many proponents of FTAs argue that these agreements have increased civil society participation. However, in a number of cases, secretive negotiations, such as SACU-FTA, do not conform to this declaration. 

Disadvantages: Mechanisms for civil society input have been largely ineffective, and civil society has been left out of negotiations, with the text not released until negotiations are completed. The classification of FTAs as ‘national security concerns’ has created an undemocratic precedence for any future trade negotiations.

Recommendations: The USTR officially sees these secret agreements as a means to strengthen democracy, but such a goal requires negotiations to be fully transparent and open to civil society.

Immigration:

Advantages: FTAs provide increased opportunities for labor and professionals to work in a partner market. More than the WTO, they address cross-border movements of labor, not just goods and capital.

Disadvantages: The flow of workers across borders is not subject to any extensive oversight or protection. This lack of protection creates both the opportunity for exploitation of visitor workers and for undermining domestic labor standards.

Recommendations: Immigrants must be given equal protection and rights, both civil and labor, as residents. 

Labor

Advantages: Recognition of international labor rights is included in each of these studied trade agreements. Countries are required to enforce domestic labor laws and are subject to monetary fines for persistent failure to enforce those laws.  International Labor Organization (ILO) standards are encouraged.

Disadvantages: The penalties for violating labor rights are weak, not promoting improvements in work conditions. Monetary fines are ineffective deterrents to labor violations, often paid by the government (CAFTA), not the culpable corporation.

Recommendations: International labor standards are correctly acknowledged in each of these agreements. However, violation of labor standards must be rectified by an effective punitive system, working to prevent future violations. It is necessary to build an infrastructure that advances labor rights.

Gender

Advantages: Gender impact analyses have been conducted for many of these agreements. These agreements rightly acknowledge that women are generally more disenfranchised and impoverished, economically, politically, and socially. 

Disadvantages: Gender impact statements have not been central to negotiation of these agreements. FTAs have not provided any protection for women as economies shift and women's roles are changed. 

Recommendations:  Because women comprise the most vulnerable social group in developing societies, FTAs need to provide effective protection and promotion of women’s participation and equality as the economies change. Women's status should be protected and promoted as economies are liberalized.

Environment

Advantages: The creation of monetary fines for failure to uphold domestic environmental policies is seen as encouraging increased compliance with environmental provisions.

Disadvantages: Environmental laws simply require enforcement of existing protections, regardless of their efficacy, and provide no framework for the development of more effective environmental protections. Commercial interests are given precedence over environmental policy (see Investment above). Dispute settlement procedures afford greater rights and protection to commercial and corporate concerns than to civil or environmental groups. 

Recommendations: The biodiversity of ecosystems are central in protecting social, food, and health security. Environmental policies should recognize the fragility and uniqueness of ecosystems within the negotiating countries. FTAs should recognize their technological and industrial impact on the environment by providing greater protection against sacrificing the environment to quick, but unsustainable, trade and investment.

Rules of Origin

Advantages:

Emphasis on clear and specific rules of origin provides a predictable framework for increasing trade and ensuring the preferential relationship between the negotiating parties.

Disadvantages: Strict rules of origin favor the most advanced economies in FTAs and reduce smaller economies' flexibility to export goods that their industry does not have the capacity to fully manufacture.

Recommendations: Rules of origin should give credence to the different capacities of exporting economies and address the vulnerabilities of smaller industries.

Dispute Settlement

Advantages: Dispute procedures are clearly defined within each FTA, facilitating consistency in settlement procedures. 

Disadvantages: Disputes settled by administrative tribunals remove transparency.  Because enforcement of decisions relies heavily on  countervailing sanctions, smaller, poor countries are most vulnerable to rulings against them as well as least able to enforce decisions in their favor against larger economies. Developmental and social concerns are not afforded the same protection under dispute settlement procedures as commercial or corporate interests. Elected governments lose their ability to create national policies if they are perceived to be in conflict with free trade and investment rules.

Recommendations: The concerns and rights of civil society should be given equal access to the dispute settlement mechanisms. Governments should be free to autonomously create developmental policies that are representative of national goals, without fear of foreign or corporate threats of economic retribution.

Regional Impact

Advantages: These free trade agreements are designed to foster relationships built on cooperation and mutual interests. Nations are given equal access to coveted US markets and the benefits of trade. The deepening of trade relationships is seen as a first step in increasing regional economic and political stability.

Disadvantages: The FTAs signed with the U.S. would take precedence over any regional or bilateral trade agreements already in place. Pre-existing trade agreements between the U.S. and other nations provide revenue from non-reciprocal export tariffs on U.S. goods, and these new FTAs would eliminate that revenue. Labor and environmental protections actually decrease under new FTAs in comparison to previous preferential trade agreements. The lack of uniformity in economic, political, and social development levels among nations could prevent them from taking advantage of economic opportunity, and from attaining equal developmental growth. Regional cooperation will likely be undermined, as shifts in trade patterns will emphasize the U.S. market rather than regional markets. 

Recommendations: Free trade agreements rightfully acknowledge common interests and existing relationships between regional nations. However, the various vulnerabilities, capabilities, and needs of nations and regions should be recognized in order to encourage stable economies in all nations. FTAs should not automatically supersede existing trade accords and should allow for nations and regions to autonomously decide the manner in which they create trade policies.  Often the prior conditionalities required for entering a FTA establish inequalities, even before specific terms are negotiated (e.g. the U.S. demanding a prospective FTA partner to honor US national security, without reciprocity).
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� Angola, Botswana, Democratic Republic of the Congo, Lesotho, Malawi, Mauritius, Mozambique, Namibia, Seychelles, South Africa, Swaziland, Tanzania, Zambia, Zimbabwe


� Most of the smaller SADC and SACU countries are dependent on agriculture as the mainstay of their economies (employment, foreign exchange, and government revenues from taxation). 


�To many scholars the creation of SACU was an imperial project between Britain and South Africa (Maasdorp, 1989; Sidaway and Gibb, 1998). 


� Common external tariff is a duty agreed upon by Custom Union members that is surcharged on all foreign imports emanating from non-custom union countries


� Common excise duties are taxes levied on the production of a specific product or on the quantity of the product purchased or commodities. Such could include alcohol, tobacco, or gas excise taxes


� All customs duties from local production and customs duties on members’ imports from outside SACU are collected by the Union. Resulting revenues are allocated to member countries in quarterly installments utilizing a revenue-sharing formula. The customs and excise revenues were to be shared among the four members in proportion to the “level of their external trade between 1907 to 1910.” South Africa received 98.7 percent of SACU’s revenues, Botswana 0.27 percent, Lesotho 0.88 percent and Swaziland 0.15 percent of the revenues (Sidaway and Gibb, 1998: 172). 


� Common excise duties are taxes levied on the production of a specific product or on the quantity of the product purchased or commodities. Such include alcohol, tobacco, or gas excise taxes


� Common external tariff is a duty agreed upon by custom Union members that is surcharged on all foreign imports emanating from non-custom union countries. 


� See no. 7.


�Article 26: Protection of Infant Industries. 1. The Government of Botswana, Lesotho, Namibia or Swaziland may as a temporary measure levy additional duties on goods imported into its area to enable infant industries in its area to meet competition from other producers or manufacturers in the Common Customs. 2. Infant industry means an industry, which has been established in the area of a Member State for not more than eight years. 3. Protection afforded to an infant industry in terms of paragraph 1 shall be for a period of eight years unless otherwise determined by the Council (See TRALAC, 2002; Kirk and Stern, 2003: 8). Article 26 is designed to protect the BLNS from being undercut by the South Africa’s established industries.


�Each member’s share of the customs component is the fraction of the member’s value of goods imported from within SACU in a specific year divided by the total intra-SACU imports during that year. The custom component is likely to benefit the BLNS. In particular Lesotho and Swaziland rely of these revenues to finance government programs.


� Each member’s share of the excise component is obtained after deductions for funding of SACU institutions and the development component have been made. The net amount is allocated on the basis of each country’s GDP as a percentage of the total SACU GDP during that year  (NEPRU, 1998).


� The development component is a fixed percentage of excise revenues, currently set at 15 percent. It is designed to benefit the smaller countries, as it will be distributed to all SACU members according to the inverse of each country’s GDP/capita.


� The USA 2002 plan offers subsidies of $15-17 billion per year over five years, guaranteeing 80 percent of qualified farmers' income, no matter what they grow . By 2003,  the USA, Europe, and Japan were spending some $300 billion a year on farm subsidies, about six times more than on development aid. Carol Thompson. “US Trade with Africa-African Growth and Opportunity?” Review of African Political Economy, forthcoming.





