Open letter to the trade and foreign ministers of EFTA states

To:

· Dag Terje Andersen, Minister of Trade and Industry (Norway)

· Doris Leuthard, Federal Counselor, Head of the Federal Department of Economic Affairs (Switzerland)

· Ingibjörg Sólrún Gísladóttir, Minister for Foreign Affairs (Iceland)

· Rita Kieber-Beck, Minister for Foreign Affairs (Principality of Liechtenstein)

CC: 
- relevant ministers / Governments in Peru, Colombia, India, Indonesia

- Jonas Gahr Støre, Minister of Foreign Affairs (Norway)

- Erik Solheim, Minister of International Development (Norway)

EFTA’s free trade agreements with developing countries

Dear ministers,

We are worried about the intention of the EFTA countries to follow the path of concluding bilateral free trade agreements with selected developing countries and to enter into negotiations for bilateral free trade agreements as soon as possible with Colombia, India, Indonesia and Peru.

We the undersigned – from civil society organizations in the EFTA countries, in Colombia, India, Indonesia and Peru, and supported by civil society organizations worldwide – wish to express our shared grave concern at the launch of negotiations on this type of free trade agreements that the EFTA states, as well as the EU and the USA, are striving for. These bilateral free trade agreements go even further than existing WTO agreements, as provisions in earlier EFTA agreements have shown, and will result in an even stronger degree of imposed economic liberalization.

The following issues that the EFTA states are considering are of special concern:

Services: No negative list approach

The Swiss government has expressed the intention to call for a negative list approach in future bilateral trade agreements. With such an approach, negotiating countries would agree that all service sectors will be open unless a country makes a specific reservation. On the other hand, with the positive list approach, as practiced by the WTO, a service sector is only open if a country specifically names that sector.

The negative list approach ensures that when new services are developed after a free trade agreement has been negotiated – for example in the financial or technology sectors – these services are automatically open because they were not exempted from coverage when the free trade agreement was being negotiated. The negative list also ensures more comprehensive coverage of the services sector. It therefore becomes more difficult for negotiators to maintain an extended list of reservations and exceptions. An excessive opening up of the services sector also has serious consequences for the right to regulate. Social and environmental principles are increasingly seen as barriers to trade. In all concerned services sectors, the tourism sector for example, this could mean that countries would have to amend existing regulation and would not be able to introduce new regulations in favor of sustainable development.

We reject the adoption of a negative list approach in the services sector. No country is able to foresee the consequences of a totally open service sector and to make all the required exemptions. With such an approach the countries would completely lose the necessary policy space to regulate their services in favor of their own population. 

Furthermore, more open service sectors can lead to balance of payments problems as services provided by foreign service providers generally do not earn export currency as they are consumed locally (eg insurance, education, car washes) and if combined with a requirement to allow free capital transfers will result in the foreign service providers transferring their profits out causing more macroeconomic instability for developing countries.

No pressure for liberalization of financial markets

The EFTA states also intend to request the liberalization of the financial sector, in particular better market access for insurance and banking, and to remove regulations in the financial sector. Switzerland (and Liechtenstein) would like developing countries to sign a framework agreement for the financial sector that corresponds at least to the “Understanding on Commitments in Financial Services” of the GATS. Only about 30 countries (mostly developed countries) have signed this commitment within the GATS. It contains – contrary to the usual GATS approach of positive lists – a negative list approach, which means a country is forced to liberalize the whole financial (and services) sector in all modes of supply, including any new financial service. Therefore the countries must remove or limit any significant regulation which could have – in trade language – “adverse effects on financial service suppliers of any other Member” and “prevent financial service suppliers from offering all the financial services permitted by the Member.”

This request is very worrying, as experience since the second half of 1990 shows that competition from foreign banks in developing countries can weaken the local financial institutions. For example, foreign banks mainly attract richer customers and do not ensure that small- and medium-sized businesses, women and rural populations have access to cheap credit. The EFTA countries might also be interested in the elimination of all controls on capital flows. In doing so, they completely ignore the importance of such controls for a country, for instance, like Thailand. Since the Asian crisis, it is recognized that rapid capital inflow often causes speculative bubbles on the stock market, which can lead to an asset-price boom. The rapid growth of asset prices increases inequality. Under a regime of deregulated capital flows, countries are easily impacted by financial crises in other countries.

Even institutions like the International Monetary Fund (IMF) and many central banks, which are basically in favor of market openings, emphasize that countries first of all need to have institutions and regulatory standards for the effective supervision of banks. Moreover, the international mechanisms for the prevention and management of crises widely called for after the Asian crisis have not yet been put in place. 

 As signatories of this letter we require that the EFTA countries neither request a negative list approach in the services sector nor request the liberalization of the financial sector before improvements in the global structure of the financial sector and in bank supervision for developing and emerging countries can be identified.

No investment agreement expanding the investors’ rights

The EFTA countries are pushing for investment clauses even though such clauses have been rejected by developing countries at the WTO. This model of investment agreement is designed to increase the profits of large corporations by restricting governments’ authority to ensure that trade and investment specifically benefit broader society and lead to more gender equality which is crucial to lowering the poverty rate. Governments that accept these rules surrender other economic development tools as well, such as requirements that foreign investors use a certain percentage of local inputs in production of transfer technology. 

Investors can pursue compensation for violations or any of the rights spelled out in these agreements through an “investor-state” dispute settlement process. This allows them to bypass domestic courts and sue governments directly through international tribunals. Under the NAFTA agreement for example, more than two dozen such suits against legitimate government policies such as environmental protection, demanding billions of dollars in compensation, have been filed against the United States, Mexico and Canada. The International Center for the Settlement of Investment Disputes (ICSID) has more than 100 pending cases targeting about 40 countries.  

 As signatories of this letter we require that the EFTA countries do not request investment clauses which expand investors’ rights. Governments should consider ways to make investors more responsible. All countries should have the means to make demands on investors according to their needs and economic priorities. Investors should be held responsible for their impact on the environment and for the social development of host countries. Gender equality issues are a major concern in this context.

No EFTA’s TRIPS-plus provisions on medicines

Like the US, the EFTA countries are pressuring developing countries to introduce in  legislation five- to ten-year exclusivity on data for registration of brand-name medicines (hereafter "data exclusivity"). This is unacceptable; data exclusivity is one of the worst TRIPS-plus provisions on medicines. Such protection would apply even when a medicine is not patented or is subject to a compulsory license. During the period of protection, regulatory authorities will not be able to automatically rely on data of clinical tests of original producers when approving the marketing of generic medicines. It will be more difficult and longer to bring generic medicines to market. Furthermore, the EFTA request for 5-year patent extensions, in order to compensate “unreasonable” delays in the procedure of market approval, is subject to many interpretations and will delay introduction of generic medicines up to five years after the normal expiration of a patent. We are also concerned that EFTA countries might request for the introduction of patents on new uses of known pharmaceutical products. This would allow new patents, therefore new monopolies on existing medicines. There is no necessity for it. Firstly, it is not an obligation under the TRIPS agreement. Secondly, as highlighted by the British Commission on intellectual property rights in 2002: « developed countries may consider that the incentive for research justifies allowing such claims, but for most developing countries with limited research capabilities we consider that the costs are likely to outweigh the benefits. »


Those provisions are beyond the TRIPs obligations. They strengthen the monopolistic rights of pharmaceutical corporations at the expense of patients. Their effect is to prevent and delay generic competition. However, the case of HIV/AIDS medicines has proven that generic competition is the most effective tool for lowering the high price of medicines to a reasonable price, therefore improving access to medicines. This is particularly important in developing countries with limited resources. By seeking TRIPS-plus provisions, the EFTA states are denying the letter and the spirit of the Doha Declaration on the TRIPS agreement and public health they adopted in November 2001. It states that every country has the “right to protect public health and, in particular, to promote access to medicines for all.” The far-reaching claims of EFTA countries contradict recommendation 4.26 of the 2006 World Health OrganizationCommission on Intellectual Property, Innovation and Public Health that “bilateral trade agreements should not seek to incorporate TRIPS-plus protection in ways that may reduce access to medicines in developing countries.” EFTA members shall respect their obligation to respect the enjoyment of the right to health in other countries and to ensure that trade agreements do not adversely impact upon the right to health.
No EFTA’s TRIPS-plus provisions in agriculture

The EFTA countries insist that developing countries offer at least a protection in line with the UPOV agreement of 1978.  It is doubtful that a system of protections like UPOV, developed by industrial countries for their own agriculture, is beneficial for developing countries. With such rules, EFTA countries actually limit the flexibility that still exists in the TRIPS agreement.

We are concerned that EFTA states are asking developing countries to grant patents on “biotechnological inventions.” This provision goes beyond the TRIPS obligations since “biotechnological inventions” can be plants or animals. Patents on seeds or biotechnological inventions are problematic because the enforcement of intellectual property rights (IPRs) in agriculture restricts the farmers’ rights, especially the right to use farm-saved seeds and the right of breeders to freely access genetic resources for further breeding. Stronger IPRs would destroy agricultural biodiversity.

Most developing countries face challenges achieving food security and optimal health care for their populations. Intellectual property provisions in bilateral free trade agreements have direct consequences on the right to food and the right to health for their populations. 

 As signatories of this letter, we require that there be no intellectual property provisions in the free trade agreement between the EFTA states and developing countries. If all parties agree to protect geographical indications (incl. appellations of origin) in the free trade agreements, this could be an exception, as it will not have a negative impact on the right to food. 

Industrial good, processed goods and natural resources

The EFTA countries are hoping to obtain through bilateral agreements what they have so far failed to obtain via the WTO: better access to the markets of developing countries for industrial goods (machine tools, equipment, instruments, timepieces, chemical and pharmaceutical products, agri-food products, etc). The EFTA countries are offering to move tariffs to zero from day one for all industrial and processed goods, including agri-food products. In exchange, they are requesting a substantial improvement in market access from the countries with which they are negotiating. Because the developing countries have customs tariffs that are on average significantly higher than EFTA countries (30 per cent on average versus 4 per cent), their concessions will be much greater. Even if the EFTA countries are in principle prepared to accept a degree of asymmetry, in other words to grant longer transition periods and exceptions for sensitive products, great pressure is being exerted in favour of liberalisation. Indeed, maximum transition periods may be up to 10 years and each exception is accompanied by a revision clause.

The stakes are high, as they concern the ability of developing countries to determine and implement development strategies as well as national industrialisation policies, which are essential to reducing poverty. If developing countries irreversibly eliminate protection at the border, they will no longer be able to protect certain sensitive and vulnerable sectors or to promote economic diversification. The tariff reductions being requested will also lead to declining tax receipts, which will negatively impact the government’s budget (health, education, infrastructure) as well as the balance of payments.

Amongst the various sectors that could be subject to greater and faster liberalisation are natural resources such as wood and forestry products, fish and fishery products, energy resources (petroleum, gas, mineral ores). Radical liberalisation of trade in these sectors, where already the current levels of exploitation and consumption are no longer sustainable, would have serious consequences both for the populations that depend on these resources for their survival and for the climate and biodiversity.

( We the signatories of this letter are requesting that the principle of "less than full reciprocity" and "special and differential treatment" should be made an integral part of all aspects of the negotiations. In no case should the developing countries be compelled to enter into commitments that are at odds with their development needs or their particular situation. The proposals for the liberalisation of markets for industrial goods should be evaluated in depth for their developmental and environmental impact. "Environmental goods" such as wood, fishery products and energy resources should be excluded from the negotiations
We, the undersigned, wish to express our grave concern regarding EFTA’s proposal to launch negotiations on new free trade agreements (FTAs) with Colombia, India, Indonesia and Peru. Furthermore there is very little information that has been put out in the public realm on these negotiations. Consultations are not even being talked of. We urge you to consider these issues, presented by civil society organizations from all of the affected countries and supported by civil society organizations worldwide.

Sincerely

Undersigned by civil society organizations in the EFTA states, Colombia, India, Indonesia and Peru:

Switzerland:
Marianne Hochuli,  the Berne Declaration

Bastienne Joerchel, Alliance Sud

Colombia: in process
India:
Kavaljit Singh, Public Interest Research Centre New Delhi
Vidya Rangan, Equations

B.K. Keayla, National Working Group on Patent Laws
Indonesia:
Bonnie Setiawan, The Institute for Global Justice IGJ

Iceland:
In process

Liechtenstein:
Regula Mosberger, Liechtenstein Association for Environmental Protection

Robert Allgäuer, Wir Teilen: Fastenopfer Liechtenstein

Norway:
Morten Eriksen, Norwegian Forum for Environment and Development

Peru:

in process
Additional supporting organizations:

India:
Indonesia:

Kolumbia
Norway: attac Norway

Peru:
Switzerland:

Signatures until 18 June latest
Supported by civil society organizations worldwide:
Signatures until 18 June latest
