Agreement establishing an Economic Partnership Agreement between the Pacific Members of the African, Caribbean and Pacific Group of Countries, of the One Part, and the European Community and its Member States, of the Other Part

Revised in light of comments received at PACPTOM meeting in Nadi on 13-15 June 2006.
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	Preamble

Having regard to the Treaty establishing the European Community (the “Community”), the Georgetown Agreement establishing the Group of African, Caribbean and Pacific States, and the Agreement establishing the Pacific Islands Forum Secretariat;

Affirming their commitment to the objectives and the implementation of the Partnership Agreement between the Members of the African, Caribbean and Pacific Group of States of the one part, and the European Community and its Members, of the other part (the “Cotonou Agreement”), and desiring to build upon those commitments;

Asserting their resolve to work together to eradicate poverty and promote sustainable development in the Pacific Island Countries through fostering the smooth and gradual integration of the Pacific Island Countries into the world economy, with due regard for their political choices and development priorities;

Mindful of the unique and vulnerable position of the Pacific Island Countries, in particular their need to overcome the natural and geographical difficulties and other obstacles hampering their development so as to enable them to step up their respective rates of development; 

Acknowledging the need for flexibility to respond to the differences between the Pacific Island Countries, including their capacity to adjust to the requirements of increased economic integration and cooperation and the diversity in interests and development strategies; 

Recognising the need for capacity building in the public and private sectors of Pacific Island Countries, including measures to enhance competitiveness in production, supply and trading; strengthen national and regional organisations and support regional trade integration initiatives, assist with fiscal adjustment and regulatory reform, infrastructure upgrading and development, and investment promotion; 

Recognising that the positive effects of trade for sustainable development and the eradication of poverty may be reduced by complicated or bureaucratised trade procedures and believing that the Community can assist the Pacific Island Countries introduce and implement national and international measures to facilitate trade by reducing the transaction costs and complexity of trade, especially for small and medium sized enterprises, while at the same time enhancing government control; 

Desiring to build the capacity of, and to provide additional resources for, the Pacific Island Countries to better promote their export products in the markets of the Community and other countries and to ensure exports from the region comply with the requirements for access to the markets of the Community and other countries, in particular for exports of fisheries and agricultural products;  

Recognising that the sustainable development of agriculture remains an essential component of economic development in the Pacific Island Countries, underpinning food security and foreign exchange earnings, contributing to the alleviating of rural and urban poverty, and stimulating growth in other sectors;

Desiring to provide improved access to products and services from the Pacific Parties to markets in the Community; 

Desiring to establish a framework for improved arrangements for trade between the Pacific Parties and the Community that are consistent with their obligations under the World Trade Organization (“WTO”); 

Desiring to establish an institutional framework for their economic partnership and a mechanism to resolve any disputes that might arises in that relationship;

Have agreed as follows:



	

	Chapter 1 General Provisions



	Article 1.1 Definitions

In this Agreement:

“Community” means the European Community and its Member States;

“Cotonou Agreement” means the Partnership Agreement between the Members of the African, Caribbean and Pacific Group of States of the one part, and the European Community and its Members, of the other part;

“Least developed country” means any Pacific Party that was designated by the United Nations or recognised by the Parties as a least developed country in the last ten years; 

“Pacific Island Countries” means the Cook Islands, Federated States of Micronesia, Fiji Islands, Kiribati, Republic of the Marshall Islands, Nauru, Niue, Republic of Palau, Papua New Guinea, Samoa, Solomon Islands, Tonga, Tuvalu and Vanuatu;

“Pacific Parties” means the Pacific Island Countries which are parties to this Agreement; 

“Partnership Agreements” means the Agreement on Trade in Goods between the Pacific Members of the African, Caribbean and Pacific Group of States of the one part and the European Community and its Members of the other part and the Agreement Establishing the Fisheries Partnership between the Pacific Members of the African, Caribbean and Pacific Group of States of the one part and the European Community and its Members of the other part and any other agreement that the Parties agree is a Partnership Agreement;

“Secretary General” means the Secretary General of Pacific Islands Forum; 

“Small Island States” means the Cook Islands, Kiribati, Nauru, Niue, Palau, Republic of the Marshall Islands and Tuvalu;

“WTO Agreement” means the Agreement Establishing the World Trade Organization.



	Article 1.2 Objectives

1
The overall objective of this Agreement is to promote sustainable development and the eradication of poverty in the Pacific Parties, and to enhance their smooth and gradual integration into the global economy. 

2
In furtherance of the overall objective in Paragraph 1, the purposes of this Agreement include to:

(a) 
provide the framework for more intense and growing economic and trade cooperation between the Parties, as contemplated by Articles 36 and 37 of the Cotonou Agreement, and the peaceful settlement of disputes between the Parties to this Agreement;

(b) assist the Pacific Parties to develop and transform themselves at an appropriate pace of adjustment and in a manner and in a sequence that is conducive to their economic and social development while minimizing socio-economic dislocation and enhancing the international competitiveness of the Pacific Parties;

(c) give effect to Article 41 of the Cotonou Agreement by progressively expanding trade in services between the Community and the Pacific Parties and strengthening capacity in the Pacific Parties to supply and regulate services, in particular in sectors of special importance to their development, giving effect to the principle of special and differential treatment and respecting national policy objectives;

(d) promote investment that supports sustainable development; and

(e) provide timely, effective and co-managed financial and technical assistance necessary to achieve the objectives of this Agreement, and in particular to assist adjustment and  develop trade. 



	Article 1.3 Guiding Principles for the Economic Partnership

In the interpretation, implementation, and administration of this Agreement and the Partnership Agreements, including the development of any further, or more detailed, arrangements for cooperation between the Parties, the Parties shall be guided by the following principles: 

(a) 
The economic partnership created by this Agreement is an instrument for development, which should directly contribute to the sustainable development of the Pacific Parties. 

(b)  All the elements of this Agreement and the economic partnership hereby created are intrinsically linked and should be mutually reinforcing, and the failure of one element may jeopardise others. 

(c) 
The Parties shall take full account of the diversity of the economic, social and environmental characteristics and needs, and development strategies of the Pacific Parties. 

(d) 
The Parties agree to support regional integration arrangements developed by the Pacific Parties, and nothing in this Agreement should undermine and be inconsistent with such initiatives. 

(e) 
The Parties emphasise the importance of the principle of special and differential treatment for developing countries, which shall be reflected in all aspects of this Agreement. Such treatment shall address the level of development of the Pacific Parties as small vulnerable countries and the unique handicaps faced. The Parties shall take account of the specific economic, social, and environmental needs and the structural constraints faced by each of the Pacific Parties, as well as the capacity of each Pacific Party to adapt its economy to the requirements for greater integration into the international economy.

(f) 
Additional special and differential treatment shall be available to Pacific Parties that are least developed countries.

(g) 
The Parties recognise the importance of transparent, secure and predictable national measures and international rules governing their trade and economic relations and the fair and transparent application of such rules. 



	Article 1.4 Actors of the Partnership 

1 The Pacific Parties shall determine the development principles, strategies and models of their economies and societies in all sovereignty. They shall establish, with the Community, the cooperation programmes provided for under this Agreement. 

2 The Parties recognise the valuable contribution that regional organisations can make to the achievement of the objectives of this Agreement. In the interests of improving the overall coherence in the provision of development assistance and economic cooperation in the Pacific region, where appropriate, the Parties agree to utilise existing Pacific regional organisations and programmes in the implementation of the cooperation programmes provided for under this Agreement. 

3 The Parties further recognise the complementary role of and potential for contributions by non-State actors to the development process.



	

	Chapter 2 Scope and Development of Partnership



	Article 2.1 Partnership Agreements

1
This Agreement shall be a distinct and separate agreement from all of the Partnership Agreements. Each Partnership Agreement shall only create rights and obligations for the parties to that Agreement. 

2 
To the extent that the terms of a Partnership Agreement are inconsistent with the terms of this Agreement the terms of that Partnership Agreements shall prevail. 



	Article 2.2 Relationship to the Cotonou Agreement

1 The Parties reaffirm their commitment to the principles and objectives of the Cotonou Agreement and their rights and obligations under that Agreement. 

2 To give effect to the objective stated in Article 36 of the Cotonou Agreement, the Community shall be ready to negotiate an arrangement providing for the liberalisation of trade in goods with all of Pacific Parties that desire to be Party to such an arrangement. The arrangement shall be a Partnership Agreement and make provision for the later accession of other Pacific Parties.

3 Where a Pacific Party does not wish to, or is practically unable to, enter into a free trade arrangement with the Community, the Community shall provide equal or better access to the products from that Party than the products from that Party currently enjoy through the Generalised System of Preferences, including any special arrangements for least developed countries, operated in the Community at the date this Agreement enters into force.

4 For the Pacific Parties that would receive reduced market access to the Community under Paragraph 3, the Community in consultation with the relevant Pacific Parties shall investigate, and if practicable implement, a new Generalised System of Preferences which the Pacific Parties that are not least developed countries but which have a low standard of living and special development needs associated with being geographically isolated and small vulnerable island states shall enjoy the same trade preferences as least developed countries enjoy under the Generalised System of Preferences operated in the Community at the date this Agreement enters into force. 
5 If the Generalised System of Preferences described in Paragraph 4 cannot be implemented by the date this Agreement comes into force, the Community shall provide financial compensation to each of the Pacific Parties to which Paragraph 4 applies to compensate for the reduced access of their products to the markets in the Community. 
6 To give effect to the objective of the Parties stated in Article 41 of the Cotonou Agreement that their partnership should extend to the liberalisation of trade in services in the circumstances expressed therein, the Parties have agreed to liberalise trade in services in accordance with the provisions of Chapter 6 of this Agreement.
7 In the event there is a conflict between the Cotonou Agreement and this Agreement, the provisions of this Agreement shall prevail


	Article 2.3 Relationship to the WTO Agreement

1 The Community shall provide goods, services and service suppliers from any of the Pacific Parties treatment no less favourable than the Community is obliged to provide to goods, services or service suppliers from WTO Members.
2 The Parties shall interpret this Agreement and the WTO Agreement in a mutually supportive manner.

3 The Parties reaffirm their commitment under Article 39 of the Cotonou Agreement to cooperate within the World Trade Organization. 



	Article 2.4 Regional Integration

1 Nothing in this Agreement shall be regarded as incompatible with regional integration. The Parties shall also support regional economic integration and cooperation among the Pacific Parties, including integration through the Melanesian Spearhead Group Trade Agreement and the Pacific Island Countries Trade Agreement. 

2 Nothing in this Agreement shall prevent any Party from entering into any agreement for the establishment of a free trade area, customs union or other economic integration agreement with any third countries insofar as such agreements do not alter the rights and obligations of any Party to this Agreement. 



	Article 2.5 Relationship with Other International Agreements

Nothing in this Agreement shall be regarded as exempting any Party from its existing obligations, or abrogating the rights of any Party, under any existing international agreement, unless a contrary intention is expressly stated.



	

	Chapter 3 Institutional Framework



	Article 3.1 Partnership Council

1
A Partnership Council is hereby established, which shall supervise the implementation of this Agreement and provide overall guidance for the economic partnership created by this Agreement and the Partnership Agreements. The Partnership Council shall meet at ministerial level at regular intervals, not exceeding a period of two years, and extraordinarily whenever circumstances so require, if the Parties so agree.

2 
The Partnership Council may examine any major issue arising within the framework of this Agreement, the Partnership Agreements as well as any other bilateral, multilateral or international question of common interest relevant to this Agreement. 

3
The Partnership Council shall also examine proposals and recommendations from the Parties for the amendment and improvement of this Agreement.



	Article 3.2 Composition and Procedures

1
The Partnership Council shall be composed of the President of the Council of the European Union, assisted by the Secretary General/High Representative, the incoming Presidency, other Members of the Council of the European Union or their representatives and Members of the European Commission, and, on the other hand, the ministers responsible for trade in the Pacific Parties. 

2
The Partnership Council shall establish its own rules of procedure. 

3
Members of the Partnership Council may arrange to be represented, in accordance with the conditions laid down in the rules of procedure.

4
The Partnership Council shall be chaired in turn by a Member of the Council of the European Union and by a minister responsible for trade from one of the Pacific Parties, in accordance with the provisions laid down in its rules of procedure.

5 The Partnership Council shall take decisions by consensus.



	Article 3.3 Partnership Committee

1 The Partnership Council shall be assisted in the performance of its duties by a Partnership Committee composed of representatives of the Members of the Council of the European Union and of the Commission of the European Communities, on the one hand, and representatives of the Governments of the Pacific Parties, on the other, normally at senior officials level.

2 The Partnership Committee shall be responsible for the general implementation of this Agreement and the coordination of activities under this Agreement.

3 The Partnership Committee shall establish the rules of procedure for the Partnership Committee.

4 The Partnership Committee shall have the power to take decisions in the cases provided for in this Agreement and where the power to take decisions has been delegated to it by the Partnership Council. 

5 The Partnership Committee shall meet at least once a year to review the implementation and operation of this Agreement, on a date and with an agenda agreed in advance by the Parties. Special meetings may be convened, by agreement of the Parties, at the request of any of the Parties. The Partnership Committee shall be chaired alternatively by a representative of the Community and the Pacific Parties.

6 The Partnership Committee shall take decisions by consensus.



	Article 3.4 Special Committees and Partnership Agreement Committees 

1 The Partnership Committee shall be assisted in the performance of its duties by the Special Committees established under this Agreement or under any of the Partnership Agreements. 

2 The Partnership Committee may establish further Special Committees as appropriate to assist it with the performance of its duties under this Agreement. 

3 Where a Special Committee is established in any Partnership Agreement, the composition and duties of the Special Committee, and how they function, shall be determined in accordance with the relevant Partnership Agreement. The Partnership Council and the Partnership Committee may not make any decisions that relate exclusively to the implementation of the relevant Partnership Agreement. Such decisions shall be made by the relevant Special Committee. 

4 Where a Special Committee is established by the Partnership Committee, the Partnership Committee shall determine the composition and duties and procedures for that Committee, insofar as such matters not otherwise provided for by this Agreement. 



	Article 3.5 The Secretariat

1 The Parties agree that the Secretariat of the Pacific Islands Forum (“Secretariat”) shall be the secretariat for this Agreement.
2 The functions of the Secretariat shall include:

(a) the preparation and transmission of documentation required under this Agreement and the Partnership Agreements, including the transmission of communications between the Parties to an Agreement;

(b) the provision of administrative support for meetings convened to review this Agreement and the Partnership Agreements  or conduct negotiations or consultations under this Agreement and the Partnership Agreements;

(c) the provision of administrative support for the operation of financial and technical assistance; 

(d) liasing, as appropriate, between the Parties of this Agreement or the Partnership Agreements or with any other organisation;

(e) the provision of technical support to the Parties in the gathering and dissemination of information relevant to this Agreement and the Partnership Agreements;

(f) the provision of technical support to the Parties in the implementation of their obligations under this Agreement and the Partnership Agreements;

(g) any additional tasks assigned to the Secretariat by this Agreement or the Partnership Committee.

3 The functioning of the Secretariat shall, where appropriate, take into account the capacity of other existing regional institutions to perform certain technical secretariat functions.

4 The Secretary General shall appoint such other staff as are required by the Partnership Committee to fulfil the functions of the Secretariat.



	Article 3.6 Funding

1 The funds for operation and administration of this Agreement and the Partnership Agreements, including all Partnership Council and Partnership and Special Committee activities, the functions of the Secretariat, dispute settlement and other expenditure authorised by the Partnership Committee, to the extent that the funding for a particular activity is not otherwise provided for in an Agreement, shall include:

(a) assessed contributions in accordance with Paragraph 2;

(b) voluntary contributions;

(c) any other funds which the Secretariat may receive for the operation and administration of this Agreement and the Partnership Agreements;

2 The assessed contributions referred to in Paragraph 1 shall be determined in accordance with a scheme that the Partnership Committee shall adopt, and amend as required. In adopting the scheme, the basic principle shall be a fee based on the total GDP of each Party.

3 The Partnership Committee shall adopt, and amend as required, financial regulations for the administration of this Agreement and the Partnership Agreements. 



	Article 3.7 Budget and Audit

1 The Secretary General shall draft the proposed annual budget for the operation and administration of this Agreement and the Partnership Agreements. The Partnership Committee shall adopt the budget. 

2 The records, books and accounts relating to this Agreement and the Partnership Agreements shall be audited annually by an independent auditor appointed by the Partnership Committee. 



	Article 3.8 Review

1 The Partnership Committee shall establish procedures for the monitoring and regular review of the implementation, operation and performance of this Agreement. To assist it with these tasks a report on relevant matters shall be prepared annually by the Secretariat, which shall be distributed to the Parties to this Agreement.
2 The Partnership Committee shall conduct a general review of the implementation, operation and performance of this Agreement no later than 2011 after the Agreement comes into force and every 5 years thereafter. The review shall assess the extent to which the objectives of this Agreement are being achieved and what further actions should be taken to better achieve the objectives. 
3 At the meeting of the Partnership Committee the Committee may make any decisions it considers necessary or desirable, consistent with this Agreement, to better implement or further the objectives of the provisions of this Agreement. 


	

	Chapter 4 Trade Facilitation and Trade Promotion



	Article 4.1 Objectives of Chapter

The objectives of this Chapter are to:

(a) assist the integration of the Pacific Parties into the international economy, and in particular facilitate trade between Community and the Pacific Parties and promote the export of products from the Pacific Parties in the Community, and to maximise the benefits expected from their integration into the international economy;

(b) establish detailed programmes for the development and implementation of specific trade facilitation and trade promotion initiatives, which take account of the specific needs of and business environment in the Pacific Parties and which are, to the extent practicable, consistent with other regional and international trade facilitation and trade promotion agreements and initiatives;

(c) facilitate trade between the Parties in the field in which sanitary and phytosanitary legislation applies, whilst safeguarding human, animal and plant safety and health, in particular through building the capacity of the Pacific Parties to ensure exports of products exported from the region comply with the legislation of the Community and to improve and implement sanitary and phytosanitary legislation in the Pacific Parties; 

(d) ensure meaningful consultations between the Community and the Pacific Parties prior to the formulation, introduction or implementation of measures that may affect the export interests of the Pacific Parties; and

(e) design and implement trade facilitation and trade promotion programmes, including the level of financial commitment and other resources required for the implementation of such programmes, which take into account the special needs and resource and capacity constraints of Least Developed Countries. 



	Article 4.2 Relationship with Existing Programmes and Assistance
1 Any technical or financial assistance provided under this Chapter shall be additional to any assistance provided under other agreements or programmes and the provision of assistance under this Chapter shall not result in the withdrawal of any assistance that may be provided, or agreed to be provided, under any other agreement or programme.

2 The Parties shall endeavour to coordinate and integrate the trade facilitation and trade promotion programme developed pursuant to Article 4.3 with the work of other regional organisations, including the Oceania Customs Organisation and the Pacific Plant Protection Organisation, and national bodies and organisations with the objective of avoiding unnecessary duplication of existing work programmes and maximising the benefits from the resources devoted to trade facilitation related assistance. Where appropriate, the trade facilitation and trade promotion programme developed pursuant to Article 4.3 may authorise, encourage or require: 

(a) the sharing of information between the Parties, the Secretariat, and other regional and international organisations and their members; 

(b) the utilisation of the expertise and resources of other regional or international organisations;

(c) the Parties to cooperate with and within other regional and international organisations;  

(d) the cooperation with other regional and international organisations in the development, establishment and implementation of international agreements on harmonised standards and procedures, or the establishment of new regional organisations;

(e) the participation of other regional organisations, and their members, in the trade facilitation and trade promotion programme; and

(f) any other form of cooperation, coordination or integration of activities the Parties decide is appropriate.



	Article 4.3 Establishment of a Trade Facilitation and Trade Promotion Programme

1 The Partnership Committee shall establish a detailed programme for the development, establishment and implementation of trade facilitation and trade promotion measures consistent with the objectives set out in Article 4.1 and the guidelines and priorities set out in this Chapter. 

2 The trade facilitation and trade promotion programme referred to in Paragraph 1 shall contain, in relation to each Pacific Party and in relation to the Pacific region as a whole:

(a) a statement of objectives;

(b) a statement of outcomes to be achieved;

(c) detailed plans of action and timeframes; and 

(d) an annual budget sufficient to achieve the objectives of the programme, including the provision of technical assistance.

3 To assist the Partnership Committee establish the programme referred to in Paragraph 1, the Secretariat shall assist each Pacific Party undertake a detailed study, in consultation with the public and private sector and relevant regional and international organisations, of its trade facilitation and promotion needs with a view to making recommendations on the content of the programme referred to in Paragraph 1. 

4 The Parties shall endeavour to implement the programme referred to in Paragraph 1, and recognise that success of the programme requires an appropriately-funded and long-term partnership. 

5 The costs of the implementation of the programme established under this Article shall be paid out of a financial facility established in accordance with Article 9.6(a). The Authorising Authority shall consider proposals for funding the trade facilitation and trade promotion projects outlined in the trade facilitation and trade promotion programme and administer the aforementioned financial facility in accordance with the provisions of Chapter 9.



	Article 4.4 Capacity Building in Customs and to Facilitate Trade

1 The objective of capacity building is to ensure that the customs law, regulations and procedures of the Pacific Parties are, to the extent practicable and appropriate, aligned with the standards of the World Customs Organisation and international best practice appropriate for small developing countries. 

2 The Parties agree that to achieve the objectives in Paragraph 1, the Pacific Parties will require substantial financial and technical assistance, including assistance for the purposes of:

(a) modernising the customs systems and improving the efficiency and integrity of customs systems in the Pacific Parties, including through support for customs automation and mechanisms to reduce the cost of maintaining customs automation systems; and

(b) strengthening the capacity of customs authorities, in particular through the training of customs officials.



	Article 4.5 Enhancement of Biosecurity Regulation and Practice in the Pacific Region

The Parties agree to support the building of capacity in the Pacific Parties in relation to biosecurity regulation and practice, including support:

(a) to ensure that the biosecurity legislation and practices of the Pacific Parties are consistent with the WTO Agreement on the Application of Sanitary and Phytosanitary Measures, the Codex Alimentarius, Office International des Epizooties, and International Plant Protection Convention; 

(b) to implement appropriate national and regional data collection and information systems; 

(c) training and mentoring of national and regional biosecurity officials in import risk analysis and market access facilitation; 

(d) improvement of national border quarantine and biosecurity operations, including through the development or improvement of operational manuals, pest risk management, and supply chain management; and

(e) establishment and improvement of national and regional technical advisory services.



	Article 4.6 Application and Respect for International Standards

1 The Parties recognise that sanitary and phytosanitary measures and technical regulations and standards, even if they differ from their own, can adequately fulfil the objectives of their own measures, regulation or standards. The Parties shall endeavour to give effect to this principle under this Agreement. 

2 The Community shall adhere to the WTO Agreements on Sanitary and Phytosanitary Measures and Technical Barriers to Trade in relation to all products originating in any of the Pacific Parties, and avoid taking unilateral actions in a manner inconsistent with those Agreements. 

3 The Community shall compensate exporters of products from the Pacific Parties for any losses such exporters incurred as a result of the application of any sanitary or phytosanitary measures or technical standards found to have been imposed inconsistent with the WTO Agreements on Sanitary and Phytosanitary Measures or Technical Barriers to Trade.

4 Except in the case of emergencies, prior to the Community imposing any restriction or prohibition on the importation of any products that are listed in Annex 4 as being of current or future export interest to a Pacific Party, the Community shall notify each of the Pacific Parties so affected in sufficient time to permit consultation with the affected Parties before the restriction or prohibition is finalised or imposed. The Community shall give sympathetic consideration to the representations and provide adequate opportunity for consultation. 

5 After consultations have been held under Paragraph 4, or in any other situation, the Community and the affected Pacific Parties shall, where practical, undertake joint action to determine what, if any, scientific basis there is for the sanitary or phytosanitary measures in question or other allegations related to the safety or health effects of products of export interest to an affected Pacific Party.

6 The Community shall establish a contact point within one year of this Agreement coming into force to facilitate access of the Pacific Parties and their exporters to information on sanitary and phytosanitary measures and technical barriers to trade and their implementation and enforcement, and future developments in these areas, and to facilitate the avoidance and/or resolution of any difficulties that might arise between the Community and the Pacific Parties.



	Article 4.7 Participation and Representation in International Standard-Setting Organisations

The Community shall provide support for effective participation by the Pacific Parties in international standard-setting organisations, including Codex Alimentarius, Office International des Epizooties, and International Plant Protection Convention, and assist in ensuring the concerns of the Pacific Parties are addressed in such organisations. 



	Article 4.8 Trade Promotion

The Parties recognise the need to provide assistance to the private sector in the Pacific parties, including financial, logistical and/or technical assistance to:

(a) enable representatives from the private sector in the Pacific Parties participate, and enhance their capacity to participate effectively, in trade and industry fairs and promotions in Europe and other markets of significant export interest to the Pacific Parties; 

(b) undertake market surveys and develop export strategies for specific sectors and industries in Europe and other markets of significant export interest to the Pacific Parties; 

(c) build capacity in the private sector in the Pacific Parties, including through the Pacific Islands Private Sector Organisation, to market their products in Europe and other markets of significant export interest to the Pacific Parties, including the capacity to negotiate with potential buyers, development pricing policies, creation of product displays, packaging and presentation; 

(d) establish a permanent Pacific Islands Trade Office in Europe; 

(e) ensure the availability of adequate and appropriate export finance for the private sector; and

(f) support the development or upgrading of transport facilities necessary for export.



	Article 4.9 Standards and Conformity Assessment Services

1 The Parties agree to support the building of capacity in the Pacific Parties in relation to conformity assessment, metrology and standardisation, including support for:

(a) the development of Pacific Islands regional bodies able to provide accredited conformity assessment services; 

(b) development and improvement of the national human and physical infrastructure for conformity assessment, metrology and standardisation; 

(c) the development of appropriate national legislative and regulatory frameworks; and 

(d) the promotion of the use of, and adaptation to, international standards in the Pacific Parties.

2 The Community, wherever practical, shall permit the use of accredited conformity assessment services from Australia, New Zealand and the United States of America in relation to the export of products originating in the Pacific Parties.  

3 In close cooperation with the Pacific Parties, the Community shall seek agreement from Australia, New Zealand and the United States of America to extend its existing conformity assessment mutual recognition agreements to cover the provision of recognition and conformity assessment services in the Pacific Parties by national accreditation bodies in Australia, New Zealand and the United States of America nominated in the agreements between those countries and the Community. 



	Article 4.10 Priorities

In the implementation of this Agreement priority shall be given by the Parties to the improvements in the quarantine and standards and conformance capabilities of the Pacific Parties in relation to agricultural and fisheries products and other products of greatest export interest to the Pacific Parties. 



	Article 4.11 Selection of Technical Experts and Consultants

1 The Parties reaffirm the acknowledgment in Article 22.2 of the Cotonou Agreement that, amongst other things, the design of structural adjustment policies shall be primarily the responsibility of each Pacific Party and support programmes shall be adapted to the different situation in each Pacific Party. However, the required combination of expertise and familiarity with the situation in the Pacific Parties may not be available from technical experts and consultants from that are nationals of, or legal persons constituted in or controlled by nationals of, either the Member States of the European Communities and or the Group of African, Caribbean and Pacific States.

2 In order to assist in achieving the objectives of the Cotonou Agreement, the Community agrees to extend the selection criteria for technical experts and consultants working on Community funded projects in the Pacific region to include technical experts and consultants from that are not nationals of, or legal persons constituted in or controlled by nationals of, either the Member States of the Community and or the Group of African, Caribbean and Pacific States where such experts or consultants have a familiarity or close links with the Pacific Parties.



	Article 4.12 Review

1 The trade facilitation and trade promotion programme shall be subject to monitoring and review provisions in Chapter 9.

2 The Partnership Committee, with the assistance of the Secretariat and taking into account any relevant report or review produced by the Authorising Authority, shall review the programme established under Article 4.3 every two years. 

3 At the meeting of the Partnership Committee after each review of this Chapter, the Parties may make any revisions they consider necessary or desirable to the trade facilitation and promotion programme referred to in Article 4.3. The Parties shall then implement the revised programme in accordance with the terms of this Chapter.


	Annex 4.1 Products of Particular Export Interest to Pacific Parties



	

	Chapter 5 Agricultural Development



	Article 5.1 Objectives of Chapter

1 The Parties recognize the critical economic and social importance of agriculture to the Pacific Parties and that sustainable development of agricultural industries in the Pacific Parties is critical to the achievement of the objectives of this Agreement. 
2 The objectives of this Chapter are:
(a) to promote sustainable development and the eradication of poverty through increases in production and processing of and trade in agricultural products, and improvements in the productivity of the agricultural sector;  

(b) to encourage and facilitate the design and implementation by each Pacific Party of a coherent programme to develop its agricultural sector and agricultural trade; 

(c) to transform the agricultural sector, assist in the move to produce and market higher value products, and achieve agricultural best practice; and

(d) to assist in the reform of laws, including laws relating to land tenure, and government policies and programmes that will facilitate increased production and processing of and trade in agricultural products and improvements in the productivity of the agricultural sector.



	Article 5.2 Guiding Principles

In the interpretation, implementation, and administration of this Chapter, the Parties shall be guided by the principles set out in Article 1.3 and the following principles:

(a) The fundamental objective of cooperation is the sustainable development and the eradication of poverty in the Pacific Parties, and their smooth and gradual integration into the global economy, through increases in the production and processing of and trade in agricultural products and improvements in the productivity of the agricultural sector.

(b) The Parties recognise that providing food security is a critical element of the eradication of poverty, and that the provision of food security must be part of a larger framework of sustainable rural development and of poverty eradication.

(c) Each Pacific Party shall retain full control over its development strategy. 



	Article 5.3  Agricultural Development Strategy

1 The Pacific Parties, with the assistance of the Secretariat and in consultation with the other interested organisations and persons, shall prepare a detailed Agricultural Development Strategy to guide their cooperation to achieve the objectives set out in Article 5.1. 

2 The Agricultural Development Strategy shall contain for each Pacific Party and the region as a whole:

(a) a statement of objectives;

(b) a statement of outcomes to be achieved;

(c) a detailed plan of action and timeframe; and 

(d) an annual budget sufficient to achieve the objectives of the programme, including  the provision for technical assistance.

3 The Agricultural Development Strategy shall be consistent with the guiding principles of this Agreement set out in Article 5.2. 

4 The Agricultural Development Strategy shall consider and may make recommendations on:

(a) agricultural research to improve crops, identify new crops and increase productivity, including through the enhancement of skills and the transfer of know how;

(b) measures to increase productivity and competitiveness of agricultural producers and processors;

(c) measures to reduce fluctuations in income from agriculture and to cope with the international volatility of agricultural prices; 

(d) private investment and public-private partnerships in agriculture; 

(e) opportunities for downstream processing and related financing of such opportunities;

(f) marketing, market research, and export capability;

(g) transportation of products to markets;

(h) measures to facilitate compliance with national health and safety standards and international rules;

(i) compliance with and adoption of standards relating food production and marketing, including standards relating to environmentally sound agricultural practices and organic and non-genetically modified foods;

(j) food security;

(k) support for grassroots development activities, rural cooperatives, initiatives of subsistence farmers, and in providing facilities for rural credit;

(l) coordination and cooperation between national and regional agricultural organisations and enterprises; 

(m) donor assistance and funding; 

(n) potential opportunities created by trade liberalisation in the region and with other trading partners; 

(o) inter-sectoral linkages; and

(p) infra-structural deficiencies and weaknesses in and obstacles created by the institutional and legal environment in the Parties.

5 After the Agricultural Development Strategy has been completed it shall be submitted to the Partnership Committee for its adoption. 



	Article 5.4 Enabling Policies

1 The Pacific Parties are committed to adopting and implementing policies to enable and facilitate the achievement of the objectives of this Agreement and the implementation of the Agricultural Development Strategy referred to Article 5.3.  

2 Each Pacific Party, in accordance with its development strategy and local conditions, shall endeavour to strengthen local institutions and enact policies and legislation that provide for equitable and secure access to ownership and control of natural resources, particularly land. 



	Article 5.5 Application of Measures to Protect Health and Safety to Agricultural Products

1 The Parties recognise the commitment to cooperation in relation to sanitary and phytosanitary measures under Chapter 4 of this Agreement. 

2 The Parties further recognise the right of a Party to takes measures to protect human, animal and plant life and health in accordance with the rules of the World Trade Organization.

3 The Parties recognise that the application of the measures referred to in Paragraph 2 may have significant adverse consequences for sustainable development and the eradication of poverty in developing countries, in particular small developing countries dependent on the export of a limited number of commodities. 

4 The Parties shall establish a programme to provide short term income support, and where necessary longer term adjustment assistance to change production, to the adversely farmers where exports from the territories of Pacific Parties that are affected by the application of the measures referred to in Paragraph 2.



	Article 5.6 Funding

The costs of the implementation of the Agricultural Development Strategy established under Article 5.3 and the short term income support to be provided under Article 5.5 shall be paid out of a fund established out of the financial facility established in accordance with Article 9.6(b). The Authorising Authority shall consider proposals for funding the agricultural development projects outlined in the Agricultural Development Strategy and administer the aforementioned financial facility in accordance with the provisions of Chapter 9.



	Article 5.7 Review

1 The Agricultural Development Strategy shall be subject to monitoring and review provisions in Part 9.

2 The Partnership Committee, with the assistance of the Secretariat and taking into account any relevant report or review produced by the Authorising Authority, shall review the Agricultural Development Strategy established under Article 5.3 every two years. 

3 After each review of this Chapter, the Pacific Parties may make any revisions they consider necessary or desirable to the Agricultural Development Strategy referred to in Article 5.3. The Pacific Parties shall then implement the revised Strategy in accordance with the terms of this Part.


	Article 5.8 Sugar

1 The Parties agree that the sugar industry retains a critical multifunctional role in some Pacific Parties and reaffirm their commitment to safeguard the benefits and value to the Pacific Parties derived from the Sugar Protocol to the Cotonou Agreement. 

2 In furtherance of the commitment reaffirmed in Paragraph 1 they shall cooperate to establish and implement measures to ensure the long-term maintenance of the aforementioned benefits and value. 

3 The Agricultural Development Strategy established under Article 4.3 shall specifically address the desirability of measures to enhance the productivity of the sugar industry, where appropriate the diversification of sugar cane growers into other agricultural corps and means to encourage and facilitate such diversification, and the development of new value-added products from raw sugar. 



	Article 5.9 Managing Volatile Commodity Markets

The Community undertakes to develop, within two years of this Agreement coming into force, an insurance mechanism to absorb price volatilities for commodity exports of importance to Pacific Parties. 



	

	Part 6 Trade in Services



	Article 6.1 Coverage

1 This Chapter applies to measures of the Community and its Members affecting trade in services by service suppliers of any Pacific Party and to measures of any Pacific Party affecting trade in services by service suppliers of the Community and its Members. 

2 For the purposes of this Agreement, trade in services is defined as the supply of a service:

(a) from the territory of the Community into the territory of a Pacific Party or from the territory of a Pacific Party into the territory of the Community (mode 1); 

(b) in the territory of the Community to a service consumer from a Pacific Party or in the territory of a Pacific Party to a service consumer from the Community (mode 2);

(c) by a service supplier of the Community, through commercial presence in the territory of a Pacific Party, or by a service supplier of a Pacific Party, through commercial presence in the territory of the Community (mode 3); or

(d) by a service supplier of the Community, through the presence of natural persons in the territory of a Pacific Party, or by a service supplier of a Pacific Party, through the presence of natural persons in the territory of the Community (mode 4).

3 For the purposes of this Agreement, “measures” means measures taken by a Party, whether in the form of a law, regulation, rule, procedure, decision, administrative action, or any other form.

4 For the purposes of this Chapter, “measures of a Party” means measures taken by:

(a) central, regional or local governments and authorities; and

(b) non-governmental bodies in the exercise of powers delegated by central, regional or local governments and authorities.

5 For the purposes of this Chapter, “services” includes services in any sector except:

(a) service suppliers in [list of excluded sectors, if any]; and 

(b) services supplied in the exercise of governmental authority.

6 “Service supplied in the exercise of government authority” includes:

(a) activities conducted by a central bank or monetary authority or by any other public entity in pursuit of monetary or exchange rate policies;

(b) activities forming part of a system of social security or public retirement plans or the public provision of health, education or water services; 

(c) activities conducted by a public entity for the account or with the guarantee or using the financial resources of the government; 

(d) activities that are not supplied on a commercial basis nor in competition with one or more service supplier. 

7 This Agreement shall not be construed as in any way requiring the privatisation of public undertakings nor prevent any of the Parties from supplying public services, including law enforcement, correctional services, pension or unemployment insurance or social security services, income security or insurance, social security or insurance, social welfare, public education, public training, health and child protection. 

8 The Parties recognise the right of all Parties to regulate, and to introduce new regulations, on the supply of services within their territories in order to meet national policy objectives and, given asymmetries existing with respect to the degree of development of services regulations in different countries, the particular need of developing countries to exercise this right. This Agreement shall not be construed as in any way preventing any of the parties from regulating public and private services in order to meet national policy objectives. 



	Article 6.2 Definitions

For the purposes of this Chapter:

“Commercial presence” means any type of business or professional establishment, including through:

(a) the constitution, acquisition or maintenance of a legal person; or

(b) the creation or maintenance of a branch or a representative office;

within the territory of a Party for the purpose of supplying a service; 

“Legal person” means any legal entity duly constituted or otherwise organised under applicable law, whether for profit or otherwise, and whether privately-owned or governmentally-owned, including any corporation, trust, partnership, joint venture, sole proprietorship or association; 

“Legal person of a Party” means a legal person constituted or otherwise organised under the law of the Community or one of its Member States or a Pacific Party;

“Natural person” means a national of a Member State of the Community or a Pacific Party;

“Service supplier” means any legal or natural person that seeks to supply or supplies a service; 

“Supply of a service” includes the production, distribution, marketing, sale and delivery of a service; 

“Territory of the Community” means the territory of the Member States of the Community.



	Article 6.3 Market Access

1 With respect to market access through the modes of supply identified in Article 6.1(2), each Party shall accord services and service suppliers of any other Party treatment no less favourable than that provided for under the terms, limitations and conditions specified in its schedule of commitments.

2 In [the modes of supply listed in] the sectors where market-access commitments are undertaken, the measures which a Party shall not maintain or adopt either on the basis of a regional sub-division or on the basis of its entire territory, unless otherwise specified in its schedule of commitments, are defined as: 

(a) limitations on the number of service suppliers whether in the form of numerical quotas, monopolies, exclusive service suppliers or the requirements of an economic needs test;

(b) limitations on the total value of service transactions or assets in the form of numerical quotas or the requirement of an economic needs test;

(c) limitations on the total number of service operations or on the total quantity of service output expressed in terms of designated numerical units in the form of quotas or the requirement of an economic needs test. This paragraph does not cover measures of a Party which limit inputs for the supply of services;

(d) limitations on the total number of natural persons that may be employed in a particular service sector or that a service supplier may employ and who are necessary for, and directly related to, the supply of a specific service in the form of numerical quotas or the requirement of an economic needs test;

(e) measures which restrict or require specific types of legal entity or joint venture through which a service supplier may supply a service; and

(f) limitations on the participation of foreign capital in terms of maximum percentage limit on foreign shareholding or the total value of individual or aggregate foreign investment.


	Article 6.4 National Treatment

1 In [the modes of supply listed in] the sectors in its schedule of commitments, and subject to any conditions and qualifications set out therein, each Party shall accord to services and service suppliers of any other Party, in respect of all measures affecting the supply of services, treatment no less favourable than that it accords to its own like services and service suppliers.

2 A Party may meet the requirement in Paragraph 1 by according to services and service suppliers of any other Party either formally identical treatment or formally different treatment to that it accords to its own like services and service suppliers.

3 Formally identical or formally different treatment shall be considered to be less favourable if it modifies the conditions of competition in favour of services or service suppliers of one Party compared to the like service or service suppliers of any other Party.
4 Specific commitments assumed under this Article shall not be construed to require any Party to compensate for any inherent competitive disadvantages which result from the foreign character of the relevant services or service suppliers.


	Article 6.5 Additional Commitments

The Parties may negotiate commitments with respect to measures affecting trade in services not subject to scheduling under Articles 6.3 and 6.4, including those regarding qualifications, standards, licensing matters, or the entry and temporary residence of natural persons. Such commitments shall be entered in a Party’s schedule of commitments. 



	Article 6.6 Specific Commitments

1 The specific commitments undertaken by each Party under Articles 6.3 to 6.5 shall be set out in the schedule included in Annex 6.1. With respect to sectors where such commitments are undertaken, each schedule specifies:

(a) the modes in which commitments are undertaken;

(b) terms, limits and conditions on market access;

(c) conditions and qualifications on national treatment;

(d) undertakings related to additional commitments; 

(e) where appropriate, the time-frame for implementation of such commitments and the date of entry into force of such commitments.

2 Measures inconsistent with both Articles 6.3 and 6.4 are inscribed in the column relating to Article 6.3. In this case the inscription is considered to provide a condition or qualification to Article 6.4 as well. 


3 The schedules of commitments in Annex 6.1 shall form an integral part of this Agreement. 



	Article 6.7 Domestic Regulation and Transparency

1 No provision of this Agreement shall be construed to prevent a Party from having the right to regulate and to introduce new regulations. 

2 In sectors where specific commitments are undertaken, each Party shall ensure that all measures of general application affecting trade in services are administered in a reasonable, objective and impartial manner.

3 Each Party shall respond promptly to all requests by any other Party for specific information on any of its measures of general application or international agreements which pertain to or affect this Agreement. 

4 Where authorisation is required for the supply of a service on which a specific commitment has been made, the competent authorities of a Party shall, within a reasonable period of time after the submission of an application considered complete under domestic laws and regulations, inform the applicant of the decision concerning the application.  At the request of the applicant, the competent authorities of the Party shall provide, without undue delay, information concerning the status of the application. 
5 With a view to ensuring that measures relating to qualification requirements and procedures, including technical standards and licensing requirements, do not constitute unnecessary barriers to trade in services, the Partnership Committee shall develop any necessary disciplines. Such disciplines shall aim to ensure that such requirements are, inter alia: 

(a) based on objective and transparent criteria, such as competence and the ability to  supply the service;

(b) in the case of licensing procedures, not in themselves a restriction on the supply of the service
(c) consistent with the objectives of this Agreement.
6 In sectors in which a Party has undertaken specific commitments, pending the entry into force of disciplines developed in these sectors pursuant to Paragraph 5, that Party shall not apply licensing and qualification requirements and technical standards that nullify or impair such specific commitments in a manner which: 

(a) does not comply with the criteria outlined in Subparagraphs 5(a), (b) or (c);  and 

(b) could not reasonably have been expected of that Party at the time the specific commitments in those sectors were made.

7 The regulatory power of subnational bodies must not undermine the commitments undertaken by a Party of this Agreement.



	Article 6.8 Mutual Recognition

1 For the purposes of the fulfilment, in whole or in part, of its standards or criteria for the authorization, licensing or certification of services suppliers, and subject to the requirements of Paragraph 3, a Party may recognize the education or experience obtained, requirements met, or licenses or certifications granted in a particular country. Such recognition, which may be achieved through harmonization or otherwise, may be based upon an agreement or arrangement with the country concerned or may be accorded autonomously.

2 A Party that is a party to an agreement or arrangement of the type referred to in Paragraph 1, whether existing or future, shall afford adequate opportunity for other interested Parties to negotiate their accession to such an agreement or arrangement or to negotiate comparable ones with it. Where a Party accords recognition autonomously, it shall afford adequate opportunity for any other Party to demonstrate that education, experience, licenses, or certifications obtained or requirements met in that other Party’s territory should be recognized.

3 A Party shall not accord recognition in a manner which would constitute a means of discrimination between countries in the application of its standards or criteria for the authorization, licensing or certification of services suppliers, or a disguised restriction on trade in services.

4 Each Party shall:

(a)    within 12 months from the date on which this Agreement takes effect for it, inform the Partnership Committee of its existing recognition measures and state whether such measures are based on agreements or arrangements of the type referred to in Paragraph 1;  

(b)     promptly inform the Partnership Committee as far in advance as possible of the opening of negotiations on an agreement or arrangement of the type referred to in Paragraph 1 in order to provide adequate opportunity to any other Party to indicate their interest in participating in the negotiations before they enter a substantive phase;

(c)     promptly inform the Partnership Committee when it adopts new recognition measures or significantly modifies existing ones and state whether the measures are based on an agreement or arrangement of the type referred to in Paragraph 1.

5 Wherever appropriate, recognition should be based on multilaterally agreed criteria. In appropriate cases, the Parties shall work in cooperation with relevant intergovernmental and non-governmental organizations towards the establishment and adoption of common international standards and criteria for recognition and common international standards for the practice of relevant services trades and professions.


	Article 6.9 Temporary Movement of Natural Persons

1 The aim of this Article is to establish the rules to be observed by the Parties in reducing barriers to the provision of services through the temporary presence of natural persons of one Party in the territory of another.

Procedures for Temporary Entry

2 Each Party shall establish and implement procedures to facilitate the temporary entry of service providers of other Parties who comply with the migration requirements and other applicable public health, safety, and national security procedures.

3 Whenever a Party refuses to issue an immigration document authorising activity or employment that Party shall inform the service provider affected, in writing, of the reasons for the refusal.

4 Each Party shall limit the amount of the fees for processing applications for temporary entry to no more than the approximate cost of the services provided. The Community shall endeavour minimise or eliminate fees for service providers from the Pacific Parties. 

5 Each Party shall, no later than the date of the entry into force of this Agreement, prepare, publish and make available to interested persons in the territory of another Party a consolidated document that explains the requirements for temporary entry in accordance with this Article. 

Rights to Enter for Service Providers

6 Each Party shall authorise the temporary entry of, and issue supporting documentation to, persons intending to supply services within the scope of a service activity indicated in Annex 6.2 to this Agreement, when such persons, in addition to complying with migration requirements for temporary entry, provide:

(a) proof of citizenship of a Party; and

(b) documentation confirming that they will perform such activities or documentation indicating that the purpose of entry is to perform such activities.

7 For each service activity, each Party shall specify the minimum educational requirement or other credentials in Annex 6.2. Wherever possible the Community shall specify requirements or credentials that give a service supplier from a Pacific Party access to all territories within the Community. 

8 No Party may require advance approval procedures, requests, evidence of labour certification, work permits, or other procedures of similar effect, as a condition for authorising temporary entry, other than the requirements permitted by Paragraphs 11 to 16. 

9 Notwithstanding Paragraph 7, a Party may require that service providers requesting temporary entry in accordance with this Article obtain a visa or equivalent document prior to travelling. 

10 Each Party may impose or maintain numerical restrictions on temporary entry in accordance with Paragraph 6. Such numerical restrictions should generally take the form of a limit on the total number of entrants from all other Parties. For developing countries, each Party may inscribe a numerical limit next to each activity listed in Annex 6.2.

Licensing and Certification

11 Each Party shall ensure that its competent authorities, within a reasonable time after the submission of an application for a licence or certification by a national of any other Party:

(a) where the application is complete, make a determination on the application and inform the applicant of that determination; or 

(b) where the application is not complete, inform the applicant without undue delay of the status of the application and the additional information that is required under the Party’s law.

12 The Parties shall encourage the relevant bodies in their respective territories to develop mutually acceptable standards and criteria for licensing and certification of service providers and to provide the Partnership Committee with recommendations on mutual recognition.

13 The standards and criteria referred to in Paragraph 12 may be developed with regard to the following matters:

(a) education: accreditation of schools or academic programmes;

(b) examinations: qualifying examination for licensing, including alternative methods of assessment such as oral examinations and interviews;

(c) experience: length and nature of experience required for licensing;

(d) conduct and ethics: standards of professional conduct and the nature of disciplinary action for nonconformity with those standards;

(e) professional development and re-certification: continuing education and ongoing requirements to maintain professionals certifications;

(f) scope of practice: extent of, or limitations on, permissible activities;

(g) local knowledge: requirements for knowledge of such matters as local laws, regulations, language, geography, or climate; and

(h) consumer protection: alternatives to residency requirements, including bonding, professional liability insurance, and client restitution funds, to provide for the protection of consumers.

14 On receipt of a recommendation referred to in Paragraph 12, the Partnership Committee shall review it to determine whether it is consistent with the terms of this Agreement. Based on the Committee’s review, each Party shall encourage its respective competent authorities to implement the recommendation, where appropriate, within a mutually agreed time.

15 Each Party shall encourage the relevant bodies in its territory to develop procedures for the temporary licensing of service providers. 

16 For the purposes of this Article “temporary entry” means entry for a period of not more than three years. 

Capacity Building and Training 

17 Annex 6.3 shall contain a list of services which the Parties agree that legal or natural persons from one or more of the Pacific Party could supply, or could increase the supply of, to the Community and/or other countries.

18 Next to each service listed in Annex 6.3 shall be included a programme for capacity building and training in the Pacific Parties designed to improve the level and/or quality of the trade in that service. Such a programme may include the establishment of training programmes and institutions. Each programme shall contain:

(a) a statement of objectives; 

(b) a statement of outcomes to be achieved; and

(c) a budget. 

19 The costs of the implementation of the programme established under Paragraphs 17 and 18 shall be paid out of the financial facility established in accordance with Article 9.6(c). The Authorising Authority shall consider proposals for funding training programmes in accordance with Article 9.12(4) and shall administer such programmes in accordance with the provisions of Chapter 9.
20 The programme established under Paragraphs 17 and 18 shall be subject to monitoring and review provisions in Part 9.

21 The Partnership Committee, with the assistance of the Secretariat and taking into account any relevant report or review produced by the Authorising Authority, shall review the programme established under Paragraphs 17 and 18 every two years. 

22 At the meeting of the Partnership Committee after each review of Paragraphs 17 and 18, the Parties may make any revisions they consider necessary or desirable to amend or expand any aspect of Annex 6.3, including the number and coverage of the training programmes. The Parties shall then implement the revised programme in accordance with the terms of this Chapter.


	Article 6.10 Denial of Benefits

1 A Party may deny the benefits of this Agreement:

(a) to a service supplier of another Party where the service supplied is owned or controlled by persons of a non-Party and the enterprise has no substantial business activities in the territory of any Party other than the denying Party; 

(b) to a service supplier of another Party where the service is being supplied by an enterprise that is owned or controlled by persons of the denying Party and the enterprise has no substantial business activities in the territory of any Party other than the denying Party.

2 A Party may deny the benefits of this Agreement to a service supplier of any other Party if the service is being supplied by a enterprise owned or controlled by persons of a non-Party, and the denying Party:

(a) does not maintain diplomatic relations with the non-Party; or

(b) adopts or maintains measures with respect to the non-Party that prohibit transactions with enterprises, or that would be violated or circumvented, if the benefits of this Agreement were accorded to such an enterprise or its investments.


	Article 6.11 Safeguards

1 In response to problematic market conditions in particular service sectors, the correction of structural problems within the market, or the threat of the disappearance of service sectors, a Pacific Party may adopt or maintain restrictions on trade in services on which it has undertaken specific commitments, including on payments or transfers for transactions related to such commitments. 

2 The restrictions referred to in Paragraph 1: 


(a) shall not discriminate among Parties; 


(b) shall avoid unnecessary damage to the commercial, economic and financial interests of any other Parties; 

(c) shall not exceed those necessary to deal with the circumstances described above; 


(d) shall be temporary and, where practical, be phased out progressively as the situation improves. 


3 Where in the view of a Pacific Party it does not have an appropriate regulatory regime in place for any service sector and/or the capacity to effectively implement and enforce that regime at the time this Agreement comes into force, that Party may delay giving effect to any specific commitment it has made in relation to any such sector under this Agreement until such time as an adequate regulatory regime and capacity to implement and enforce that regime is developed. 

4 Any Party that delays giving effect to any specific commitment under Paragraph 3 shall take all reasonable steps given its economic, social and environmental characteristics and development strategy to establish and implement an appropriate regulatory regime. In any event where a Pacific Party receives financial and technical assistance to establish and implement appropriate regulatory regimes under Article 6.15 in relation to a specific sector it shall not delay giving effect to its specific commitments under this Agreement in that sector for more than three years after the date on which the programme of assistance began.

5 Restrictions adopted or maintained under Paragraphs 1 or 3 or any changes to such restrictions shall be notified promptly to the Parties.



	Article 6.12 Exceptions 

1 Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between the Parties where like conditions prevail, or a disguised restriction on trade in services, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any Party of measures: 

(a) necessary to protect public morals or to maintain public order;

(b) necessary to protect human, animal or plant life or health;

(c) necessary to secure compliance with laws or regulations which are not inconsistent with the provisions of this Agreement including those relating to:

(i) the prevention of deceptive and fraudulent practices or to deal with the effects of a default on services contracts; 

(ii) the protection of the privacy of individuals in relation to the processing and dissemination of personal data and the protection of confidentiality of individual records and accounts; 

(iii) safety;

(d) inconsistent with Article 6.4, provided that the difference in treatment is aimed at ensuring the equitable or effective imposition or collection of direct taxes in respect of services or service suppliers of other Parties.

2 The public order exception in Paragraph 1(a) may be invoked only where a genuine and sufficiently serious threat is posed to one of the fundamental interests of society.
3 Nothing in this Agreement shall be construed:

(a) to require any Party to furnish any information, the disclosure of which it considers contrary to its essential security interests; or

(b) to prevent any Party from taking any action which it considers necessary for the protection of its essential security interests:

(i) relating to the supply of services as carried out directly or indirectly for the purpose of provisioning a military establishment; 

(ii) relating to fissionable and fusionable materials or the materials from which they are derived;

(iii) taken in time of war or other emergency in international relations;  or

(c) to prevent any Party from taking any action in pursuance of its obligations under the United Nations Charter for the maintenance of international peace and security.

4 The Partnership Committee shall be informed to the fullest extent possible of measures taken under Paragraphs 3(b) and (c) and of their termination.



	Article 6.13 Subsidies

1 Except as provided in this Article subsidies provided by Pacific Parties that affect trade in services shall not be covered by this Chapter. 

2 The Parties agree to consult where one Party considers that subsidies provided by any other Party affecting trade in services nullify or impair any benefits it expected to receive under this Agreement with a view to reaching a mutually satisfactory solution.  



	Article 6.14 Restrictions to Safeguard the Balance of Payments

1 The Parties recognise that balance of payments pressures may adversely affect the economic development programme of developing countries. Accordingly, in the event of serious balance-of-payments and external financial difficulties or threat thereof, a Party may adopt or maintain restrictions on trade in services on which it has undertaken commitments, including on payments or transfers for transactions related to such commitments. 

2 The restrictions referred in Paragraph 1: 


(a) shall not discriminate among Parties; 


(b) shall be consistent with the Articles of Agreement of the International Monetary Fund; 


(c) shall avoid unnecessary damage to the commercial, economic and financial interests of any other Parties; 


(d) shall not exceed those necessary to deal with the circumstances described above; 


(e) shall be temporary and, where practical, be phased out progressively as the situation improves; and

(f) shall not be adopted or maintained for the purpose of protecting a particular service sector.

3 Restrictions adopted or maintained under Paragraph 1 or any changes therein shall be notified promptly to the Parties.



	Article 6.15 Regulatory Reform and Capacity Building

1 The Parties recognise that the establishment of appropriate regulatory regimes for services sectors is a prerequisite for their successful liberalisation and that the objective of increased trade in services under this Agreement will require the Community to provide financial and technical assistance for the development, establishment and implementation of such regulatory regimes in the Pacific Parties. 

2 The Parties further recognise that liberalisation of a number of important service sectors is likely to be beneficial to a number of Pacific Parties, but that liberalisation faces significant obstacles, some of which are contractual in nature. The Parties are committed to working together to overcome these obstacles to liberalisation. 

3 The Parties shall cooperate in the Partnership Committee to establish priorities of the Pacific Parties for financial and technical assistance to achieve the tasks set out in Paragraphs 1 and 2 and procedures necessary for the application for, and provision of, such assistance.

4 The costs of the implementation of this Article shall be paid out of a financial facility established in accordance with Article 9.6(d). The Authorising Authority shall consider proposals for funding of legislative and regulatory projects and administer such projects in accordance with the provisions of Chapter 9. 



	Article 6.16 Government Procurement

Notwithstanding any general or specific commitments under this Agreement, nothing in this Chapter shall apply to the procurement of services by the central, regional or local governments or state enterprises of any Pacific Party.


	Article 6.17 Review of Commitments of Pacific Parties

1 At the time of the first general review of this Agreement undertaken pursuant to Article 3.8(2), each Pacific Party shall have the option to withdraw or modify any of its commitments entered under this Chapter where compliance with such commitment has given rise to an unexpected difficulty or level of difficulty.

2 Prior to the first general review of this Agreement referred to in Paragraph 1, each Pacific Party may give notice of its intention to amend its schedule of commitments. The Partnership Committee shall decide whether or not to approve any such proposed amendments. Such agreement shall not be withheld where withholding agreement may hinder the development of a Pacific Party. In any event, provided that a Pacific Party indicating its desire to amend its schedule of commitments offers to substitute concession of interest to the Community, the Partnership Committee shall agree to the proposed amendments.  



	Annex 6.1 Schedules of Commitments



	Annex 6.2 Movement of Natural Persons



	Annex 6.3 Capacity Building and Training



	

	Chapter 7 Tourism Development



	Article 7.1 Objectives

The Parties shall cooperate to ensure the Pacific region maximises the potential offered by the tourism sector for economic growth, job creation and increased government revenues in way that is environmentally sustainable and culturally appropriate. In furtherance of this objective the Parties in particular agree to:

(a) promote the development of tourism industries as a generator of economic growth, employment and foreign exchange; 

(b) seek to encourage strategic alliances involving public, private and community interests in order to ensure the sustainable development of tourism; 

(c) carry out joint operations in such areas as the development of products and markets, human resources and institutional structures; 

(d) cooperate on tourism training and capacity building in order to improve service standards;

(e) cooperate in promoting and developing community-based tourism, including through pilot projects; and

(f) facilitate liberal movement of tourists, including through the promotion of synergy between air transport and tourism. 



	Article 7.2 Guiding Principles

The Parties agree that their cooperation in the field of tourism will be consistent with the principles set out in Article 1.3 and the following guidelines: 

(a) respect for the integrity and interests of local communities; 

(b) respect for the cultural heritage of the Pacific Parties; 

(c) facilitating training, know-how transfer and awareness creation in the wider community; 

(d) providing positive interaction between tourism and environmental protection; and

(e) promoting regional cooperation in the Pacific region and building on existing regional cooperation initiatives in the field of tourism. 



	Article 7.3 Integrated Regional Tourism Plan

1 The Parties shall request the South Pacific Tourism Organisation, in consultation with the Parties and other interested organisations and persons, to prepare a detailed integrated Regional Tourism Plan to guide their cooperation to achieve the objectives set out in Article 7.1. 

2 The Regional Tourism Plan shall contain for each Pacific Party and the regional as a whole:

(a) a statement of objectives;

(b) a statement of outcomes to be achieved;

(c) a detailed plan of action and timeframe; and 

(d) an annual budget sufficient to achieve the objectives of the programme, including  the provision for technical assistance.

3 The Regional Tourism Plan shall be consistent with the guiding principles of this Agreement set out in Article 3. 

4 The Regional Tourism Plan shall consider and may make recommendations on:

(a) human resource development;

(b) tourism planning;

(c) financing and the development of small and medium enterprises and micro enterprises; 

(d) enhancing competitiveness of tourism operators; 

(e) marketing and market research;

(f) development and upgrading of transport and other infrastructure needed to develop the tourism industry; 

(g) coordination and cooperation between national and regional tourism organisations and enterprises; 

(h) donor assistance and funding; 

(i) potential opportunities created by trade liberalisation in the region and with other trading partners; and

(j) infra-structural deficiencies and weaknesses in and obstacles created by the institutional and legal environment in the Parties.

5 After the Regional Tourism Plan has been completed it shall be submitted to the Partnership Committee for its consideration. The Partnership Committee shall decide whether to adopt the plan as submitted or to adopt the plan in a modified form. 

6 Until the Regional Tourism Plan referred to in Paragraph 1 has been developed, the Parties shall cooperate to further the objectives and implementation of existing agreed Pacific regional tourism programmes, in particular the Regional Tourism Strategy for the Central and South Pacific 2003-2013 developed by the South Pacific Tourism Organisation.

7 Where the Regional Tourism Plan in Paragraph 1 recommends further liberalisation of trade in services between the Parties, the Parties shall endeavour to give effect to these recommendations in any future reviews of the Chapter 6.


	Article 7.4 Enabling Policies

The Pacific Parties are committed to adopting and implementing policies to enable and facilitate the achievement of the objectives of this Chapter and the implementation of the Regional Tourism Plan referred to Article 7.3, including policies for to promote domestic and foreign investment in the tourism industry and related sectors consistent with local economic development and social objectives, and the facilitation of local tourism operators’ access to and participation in global information and distribution systems.  



	Article 7.5 Liberalisation

1
The Parties recognise that the achievement of the objectives of this Chapter and the implementation of the Regional Tourism Plan referred to Article 7.3 may require the elimination of certain restrictions on trade in services and investment, including: 

(a) improved access to markets in Pacific Parties for Community providers of tourism services;

(b) improved access to markets in the Community for tourism professionals from the Pacific Parties, with a view to enhancing the knowledge and skill base of tourism industries in the Pacific Parties; 

(c) improved access to markets in the Pacific Parties for tourism professionals from the Community who are able to fill identified skill gaps in the tourism industry in Pacific Parties; 

(d) improved access to markets in the Community for firms and public agencies from Pacific Parties to establish agencies and/or retail outlets in markets in the Community to market their tourism and associated products. 

2
To implement the Regional Tourism Plan referred to Article 7.3, the Parties agree to make commitments for the liberalisation of trade in services referred to in Paragraph 1 in accordance with the provisions of this Agreement.



	Article 7.6 Funding

The costs of the implementation of the Regional Tourism Plan established under Article 7.3 shall be paid out of a fund established out of the financial facility established in accordance with Article 9.6(e). The Authorising Authority shall consider proposals for funding of tourism projects outlined in the Regional Tourism Plan and administer such projects in accordance with the provisions of Chapter 9.



	Article 7.7 Review

1 The Regional Tourism Plan shall be subject to monitoring and review provisions in Part 9.

2 The Partnership Committee, with the assistance of the Secretariat and taking into account any relevant report or review produced by the Authorising Authority, shall review the Regional Tourism Plan established under Article 7.3 every two years. 

3 After each review of this Chapter, the Parties may make any revisions they consider necessary or desirable to the Regional Tourism Plan referred to in Article 7.3. The Parties shall then implement the revised Strategy in accordance with the terms of this Part.


	

	Chapter 8 Investment Protection and Promotion



	

	

	

	Chapter 9 Financial Mechanisms



	9.1 Objectives of Chapter

The objectives of adjustment and trade development assistance shall be the provision by the Community and its Member States of the necessary additional financial and technical resources through an appropriate mechanism to ensure the full implementation of this Agreement and that the Pacific Parties achieve the development goals outlined in this Agreement. 



	9.2 Guiding Principles

Adjustment and trade development assistance shall be implemented on the basis of and consistent with the development objectives, strategies, policies and priorities established by the Pacific Parties, at both national and regional levels. In addition, cooperation shall be consistent with the principles set out in Article 1.3 and shall:

(a) promote local ownership at all levels of the development process; 

(b) provide predictability and security in resources flows, granted in highly concessional terms and on a continuous basis; 

(c) be flexible and appropriate to the situation of each Pacific Party as well as adapted to the specific nature of the project or programme concerned; 

(d) ensure all decisions relating to the selection and approval of individual projects and programmes and their implementation and management are taken by a joint body established under this Agreement and located in the Pacific region; and 

(e) ensure efficiency, coordination and consistency. 



	9.3 Nature and Scope of Financing

1 Financing may include grants, budgetary support, loans, guarantees, and equity participation. 

2 Financing may include projects and programmes relating to:

(a) institutional, regulatory and structural reforms and capacity building;

(b) human resource development and training; 

(c) technical cooperation and regional integration initiatives; 

(d) upgrading Pacific economic infrastructure including roads, railways, airports, waterways and harbours, telephony, broadcasting and Internet networks, laboratories, health and educational facilities;

(e) production and competitiveness-enhancing and related measures; 

(f) structural adjustment and diversification in agricultural industries facing reduced margins of preference in the Community; 

(g) mitigating the adverse effects of instability in export earnings from commodities;

(h) mitigate or reverse, or provide compensation for, the adverse effects of trade liberalisation;

(i) promoting private sector economic and job creation activities, including through the provision of financing to private enterprises at concession rates of interest and assistance to private enterprises in preparing applications for financing; 

(j) supporting sector policies and reforms; and 

(k) measures which contribute to attenuate fiscal and balance of payments problems.



	9.4 Eligibility for Financing

National and local government authorities and public bodies, private sector organisations and operators, financial institutions, non-governmental organisations and community based organisations, and regional and international organisations and institutions shall be eligible to receive financial and/or technical assistance under this Agreement.



	9.5 Resource Commitments

1 The Parties recall the commitments made by the Community in relation to development assistance. 

2 Any financial or technical assistance provided under this Agreement shall be additional to any assistance provided under other agreements or programmes the Community and its Member States are party to or responsible for, and the provision of assistance under this Agreement shall not result in the withdrawal of any assistance that may be provided, or agreed to be provided, under any other Agreement. 

3 To give effect to Paragraph 2, the Community and its Member States agree to maintain the levels of financial and technical assistance provided to the Pacific Parties at their current levels, namely […]. 

4 The Community shall make additional funding available to provide the financial and technical assistance agreed to under this Agreement, which shall be to the value of […] in the first five years after this Agreement comes into force. The Community shall provide the funds in accordance with a Protocol on financial contributions. 

5 The Community shall commit to providing further additional funding at the start of each new five-year for the duration of the Agreement. The level of funding shall not be less than the real value of the funding provided in the previous five-year period.



	9.6 Adjustment and Trade development Assistance Instruments

The Parties agree to establish the following facilities for the implementation of adjustment and trade development assistance: 

(a) Trade Facilitation and Promotion (Article 4.3(5))

(b) Agriculture (Article 5.6)

(c) Service Provider Training (Article 6.9(17))

(d) Services Regulatory Adjustment Assistance (Article 6.15)

(e) Tourism (Article 7.6)

(f) Small and medium enterprise financing (Article 9.22)

(g) Micro-financing (Article 9.22)

(h) Legal Assistance (Article 10.4)

(i) Fiscal Adjustment (Goods Article 20)

(j) Structural Adjustment (Goods Article 21)

(k) Fisheries (Fisheries Agreement) 



	9.7 Allocation of Resources

1 Subject to Paragraph 4, the Partnership Council shall allocate the funds made available, or that will be made available, under Article 9.5 between the facilities listed in Article 9.6 as it sees fit. 

2 If any of the funds provided under Article 9.5 remain available to provide financial assistance under this Part at the end of a five-year funding period the Partnership Council shall allocate the unused funds between the facilities listed in Article 9.6 for use in the following period. 

3 The Partnership Council may reallocate funds among the facilities where unexpected changed circumstances make a change in financing priorities desirable or it appears that the funds in one or more facility will not be allocated in the current five-year period. 

4 [The Parties agree that 10 percent of the funds should be allocated to the facility for micro-enterprise financing and that 15 percent of the funds should be allocated for the financing of small and medium sized enterprises for the first funding period.] 



	9.8 Authorising Authority

1 A Pacific Authorising Authority shall be established. The Authority shall consist of a Governing Body and a secretariat.

2 The Governing Body shall consist of 6 representatives appointed by the Community and 6 representatives appointed by the Pacific Parties. The representatives appointed shall have expertise or experience in development and/or development financing. 

3 The chair of the Authorising Authority shall alternate each year between a representative selected by the Community and a representative selected by the Pacific Parties. 

4 The Governing Body of the Authorising Authority shall meet at least twice a year and whenever necessary to carry out its functions. 

5 The Governing Body of Authorising Authority shall establish and publish the Authority’s operating procedures. Where such procedures have not been established the Governing Body of Authority shall make decisions by consensus. 

6 The Governing Body of Authorising Authority shall appoint a Chief Authorising Officer who will be the head of the secretariat. The Chief Authorising Officer and the secretariat staff shall be responsible to assist the Authority with the performance of its functions. 

7 The Chief Authorising Officer shall be responsible for employing secretariat staff.

8 The Authorising Authority shall be an independent body based in the Pacific region with privileges and immunities under international law. 

9 The operating budget of the Authorising Authority shall be set by the Partnership Council in consultation with the Authorising Authority and funded under Article 3.6. 



	9.9 Advising Role of the Authority

1 The Authorising Authority shall:

(a) prepare a multi-annual indicative programme on funding; and

(b) publish guidelines on the funding priorities and application procedures. 

2 The Authority shall provide advice and assistance to individual eligible beneficiaries in the preparation of applicants for adjustment and trade development assistance. 



	9.10 Coordination with Other Providers of Adjustment and Trade Development Assistance 

The Authorising Authority may authorise financing arrangements in coordination or conjunction with other funding bodies. 



	9.11 Project and Programme Identification

1 The identification and preparation of development financing projects or programmes shall be initiated by the Pacific Parties or any other eligible beneficiary under Article 9.4. 

2 Project or programme proposals submitted to the Authorising Authority for appraisal must contain all the necessary information for their appraisal. 



	9.12 Financing Proposal and Decision

1 The conclusions of the appraisal shall be summarised by the Authorising Authority.

2 A final decision on the financing proposal shall normally be made within 6 months of a complete proposal being submitted to the Authority. 

3 The Authority shall be guided by the terms and priorities of this Agreement when making decisions on financing proposals or projects.

4 Where funding is sought under a programme established under Articles 6.9(17) and 10.13 of this Agreement such a financing proposal shall be deemed to be approved, provided it complies with the terms and conditions set out in the programme. 



	9.13 Financing Agreements

1 A project or programme approved by the Authorising Authority shall be covered by a financing agreement between the Authority and the eligible beneficiary. 

2 All financing agreements or contracts shall provide for on the spot checks by the Authorising Authority, or its representative, and the European Court of Auditors. 

3 Financing agreements shall not contain unnecessary conditionalities. 



	9.14 Eligible Contractors and Suppliers

1 Unless there are special circumstances, contractors eligible to participate in programmes and projects financed under this Chapter shall be natural or legal persons of a Pacific Party. 

2 Unless there are special circumstances, supplies eligible to be financed under this Chapter shall originate in a Pacific Party.



	Article 9.15 Contracts for Work, Supply or Service

1 Contracts for the works, supply and service financed under this Part shall be prepared, negotiated and concluded by the eligible beneficiary, in agreement and in collaboration with the Authorising Authority. 

2 The award and performance of works, supply and service contracts financed under this Part shall be governed by this Agreement and any decisions of the Authorising Authority on such contracts. 



	9.16 Fiscal and Customs Arrangements

The Community and the Pacific Parties shall apply to all contracts financed under this Part a full exemption from fiscal and customs duties and/or taxes or charges having an equivalent effect. 



	9.17 Auditing

1 The Authorising Authority shall operate in conformity with the principles of sound financial management appropriate to an agreement providing development finance. 

2 The Authorising Authority shall be subject to an annual independent audit.



	9.18 Annual Reports

The Authorising Authority shall prepare an annual report summarising its activities and financial position which shall be distributed to the Parties and the public. It shall include the annual independent audit report.



	9.19 Monitoring and Effectiveness
1 The objective of monitoring and evaluation shall be the enhancement of the effectiveness of adjustment and trade development assistance. It shall be conducted jointly by the Community and the Pacific Parties in cooperation with the Authorising Authority. 

2 The operation and the effectiveness of the provision of the adjustment and trade development assistance shall be reviewed in 2011, and every five years thereafter in advance of each new five-year funding period. 

3 The Partnership Council shall take into account the periodic review and other information available when allocating resources among the facilities establish in Article 9.6 pursuant to Article 9.7.  

4 The Authorising Authority shall take into account the periodic review and other information available when carrying out its functions in Articles 9.9 to 9.13. 



	9.20 Implementation of Cotonou Mandates by European Institutions

1 The Community shall instruct the European Investment Bank to set up a branch in a Pacific Island Country responsible for the implementation of its mandate under the Cotonou Agreement, including CDE/ProInvest in the Pacific region. 

2 The Community shall instruct the European Investment Bank to amend its lending practices in act in accordance with the instructions set out in Annex 9.1. 

3 The Community shall instruct the European Investment Bank to negotiate and implement the collaborative small and medium sized enterprise financing arrangements between the European Investment Bank and commercial banks in consultation and agreement with the Pacific Parties and other interested organisations. 

4 The Partnership Council may amend Annex 9.1 by its decision. 



	Article 9.21 Investment Guarantee and Insurance Agency

The Parties shall cooperate with other interested States from the African, Caribbean and Pacific Group of States and interested donors and international organisations to establish and implement an investment guarantee and insurance agency. 



	Article 9.22 Micro-Financing and Small and Medium Enterprise Financing

1 The Parties shall assist and cooperate with the Authorising Authority to establish and implement mechanisms not later than one year after this Agreement comes into force to utilise the micro-financing and small and medium enterprise financing facilities established under Article 9.6(f) and (g).  

2 The small and medium sized enterprise financing mechanism shall be established a separate facility by the Authorising Authority. 

3 In accordance with guidelines to be published by the Authorising Authority, the small and medium sized enterprise financing mechanism may:

(a) provide technical or financial assistance to small and medium sized enterprise to prepare applications for credit from either commercial lending agencies or development finance agencies;

(b) provide guarantees of loans; and

(c) access to finance at below prevailing commercial rates, including through the subsidisation of the cost of borrowing.

4 The small and medium sized enterprise financing mechanism be established or used in conjunction with the mechanism to be established in accordance with Article 9.20(3) if the Parties so agree. 



	Article 9.23 Development Finance Cooperation under the Cotonou Agreement

The Parties shall determine what measures are necessary, and take those measures, to enable the allocation and administration of funds under this Chapter that are currently or would likely be administered under the Cotonou Agreement, or any agreement that succeeds the Cotonou Agreement, before the expiry of the Cotonou Agreement. 



	Annex 9.1 Guidelines on the Implementation of Cotonou Agreement Mandates

The EIB shall: 

· Engage in outreach activities to all Pacific Parties to identify needs, develop appropriate funding mechanisms and promote services.

· Publicise its products in Pacific.

· Implement a small and medium sized enterprise and micro-financing mechanism as contemplated by this Agreement. 

· Consult the Pacific Parties formally on all decisions that will affect Pacific

· Make loans in areas where commercial operators will not provide finance at commercial rates prevailing in OECD, i.e. do not crowd out commercial financing in the Pacific.

· Cooperate with the Parties to develop mechanisms referred to in Articles 9.20(3), 9.22, and 9.23. 



	

	Part 10 Consultation and Dispute Resolution



	Article 10.1 Principles

1 The Parties shall at all times endeavour to agree on the interpretation and application of this Agreement and the Partnership Agreements and shall make every effort to avoid and settle disputes between them and to arrive at a mutually satisfactory resolution of any matter that might affect its operation.

2 Consultation and dispute settlement under this Chapter shall be undertaken with appropriate regard to the relevant cultural values and customary procedures for resolving differences in the Pacific region. 



	Article 10.2 Scope

1 The provisions of this Chapter shall apply with respect to any matter arising from the interpretation and application of this Agreement and the partnership Agreements, except as for the provisions listed in Paragraph 2.

2 The rules and procedures in Articles 10.5 to 10.14 shall not apply to disputes relating to the following provisions of this Agreement: Articles … 

3 When a Party seeks redress of a violation of an obligation under this Agreement or any of the Partnership Agreements it may have recourse to the rules and procedures of this Chapter.

4 When a Party seeks redress of a violation of an obligation under this Agreement or any of the Partnership Agreements that is equivalent in substance to an obligation under the WTO Agreement, it may have recourse to the relevant rules and procedures of the WTO Agreement or the provisions of this Chapter. In selecting the appropriate forum, a Party seeking redress shall have regard to the desirability of having matters that may affect Parties that are and are not WTO Members determined in the same forum, and the costs and convenience of the Pacific Parties. 

5 Once dispute settlement procedures have been initiated, the forum selected, if it has not declined its jurisdiction, shall be used to the exclusion of any other. Any question of jurisdiction of the arbitration panels established under this Chapter shall be raised within 30 days of the establishment of the panel.



	Article 10.3 Bilateral Consultations

1 Any Party may notify any other Party and the Secretary General of its wish to enter into consultations with respect to an existing or proposed measure or practice or any other matter relating to the application or interpretation of this Agreement or any of the Partnership Agreements. The requesting Party shall state in its request the subject matter of the consultations. The Secretary General shall without delay notify all Parties that a request for bilateral consultations has been made and the subject matter of that request. The Party requested to enter into consultations shall enter into consultations in good faith and as soon as possible, but in no event later than 15 days after the request is received, with a view to seeking a mutually satisfactory solution. The Parties shall report the outcome of their consultations to the Secretary General. 

2 The circumstances where a Party may request consultations under Paragraph 1 include where that Party considers that:

(a) an obligation under this Agreement or any of the Partnership Agreements has been breached;

(b) any benefit conferred upon it by this Agreement or any of the Partnership Agreements is being, or may be, denied;

(c) the achievement of any objective of this Agreement or any of the Partnership Agreements is being, or may be, frustrated; 

(d) a case of difficulty has arisen or may arise; 

(e) a change in circumstances necessitates, or might necessitate, an amendment of this Agreement or any of the Partnership Agreements; or

(f) a Party enters or modifies an agreement establishing a free trade area or customs union. 

3 Any Party (thereinafter the “third Party”) having a substantial interest in a matter the subject of a notice requesting bilateral consultations may notify the requesting and the requested Party and the Secretary General of its desire to participate in the consultations. The third party shall be permitted to join the consultations with the agreement of the requesting and the requested Parties. Such agreement shall not be unreasonably withheld.   
4 Any request, notice or other document shall be delivered by delivery against receipt, registered post, courier, facsimile transmission, telex, telegram or any other means of telecommunication that provides a record of the sending thereof. Wherever possible a copy of all documents shall be provided in an electronic format. 

5 If the last day for the delivery of a document falls on a legal holiday in the place where the delivery must take place, the document may be delivered on the next business day. 

6 No request to have the matter resolved by arbitration shall be made until after 60 days have elapsed from the day a request for consultations on the matter was made under this Article. Where consultations have failed to resolve the matter within that 60 day time period or such longer period as may be agreed by the relevant Parties the matter shall be resolved in accordance with the dispute settlement procedure set out in Articles 10.5 to 10.13.



	Article 10.4 Consultations within the Partnership Committee

Any Party may notify the Secretary General of its wish to enter into consultations within the Partnership Committee on any matter relevant to this Agreement or any of the Partnership Agreements. The requesting Party shall state in its request the subject matter of the consultations. The matter shall be put on the agenda to be discussed at the next scheduled meeting of the Partnership Committee. If the Partnership Committee is not scheduled to meet within 180 days from the date on which the request was made a meeting of the Partnership Committee shall be called to discuss the matter. 



	Article 10.5 Initiation of Dispute Settlement Procedures 

Where a Party considers that a measure of another Party is in breach of its rights under this Agreement or any of the Partnership Agreements, that Party may notify the Party considered to be in breach and the Secretary General of its wish to have the matter resolved by arbitration. 



	Article 10.6 Third Parties and Consolidation of Proceedings

1 Any Party having a substantial interest in a matter the subject of request for arbitration and having notified the Parties to the dispute and the Secretary General (thereinafter the “third Party”) shall have an opportunity to be heard by the arbitration panel and to make written submissions to the panel. These submissions shall also be given to the Parties to the dispute and shall be reflected in the panel report.

2 Third parties shall receive the submissions of the Parties to the dispute. 

3 If a third party considers that a measure already the subject of an arbitration proceeding is in breach of its rights under this Agreement or any of the Partnership Agreements, that Party may have recourse to normal dispute settlement procedures under this Agreement. Such a dispute shall be referred to the original panel wherever possible. The panel may also consolidate such proceedings where this is in the interests of justice.


	Article 10.7 Appointment of Arbitrators

1
Arbitration panels shall consist of three members. 

2
The Partnership Committee shall, no later than 12 months after the entry into force of this Agreement, establish a list of at least 15, but not more than 20, individuals who are willing and able to serve as arbitrators, at least a third of whom must not be national of any Party. The Partnership Committee shall ensure that the list contains 15, but not more than 20, individuals at any point in time. Those individuals shall have specialised knowledge or experience in law, international trade law or policy or other matters covered by this Agreement or any of the Partnership Agreements, be independent, serve in their individual capacities and not be affiliated with, nor take instructions from, any Party or organisation and shall comply with the Code of Conduct for Arbitrators set out in Annex 10.1.  

3
The Party requesting the establishment of an arbitration panel under Article 10.5 shall at the same time notify the Secretary General of the appointment of an arbitrator. The other Party must then appoint a second arbitrator within 15 days. 

4    The Parties to a dispute shall agree upon and name an individual to serve as a chair. If the Parties cannot so agree within 25 days of the request for the resolution of a matter by arbitration, the Secretary General shall select a chair from the list of arbitrators established under Paragraph 2. In selecting a chair, the Secretary General shall not select an arbitrator who is a national of a Party to the dispute, but shall give special consideration to the special expertise of any potential arbitrator may have regarding the subject matter of the dispute and any possible conflicts of interest which the potential arbitrator may have. 

5
The date of the establishment of the arbitration panel shall be the date on which the chair is appointed. 

6
Where a Party to a dispute considers that an arbitrator does not comply with the Code of Conduct of Arbitrators, the parties shall consult and, if so agreed, they shall replace that arbitrator and select a new one pursuant to Paragraph 7.

7
If an arbitrator is unable to participate in the proceeding, withdraws or is replaced, a replacement shall be selected within three days in accordance with the selection procedure set out in Paragraph 4. In such a case, any timeframe applicable to the arbitration panel proceeding shall be suspended for a period beginning on the date the arbitrator is unable to participate in the proceeding, withdraws or is replaced and ending on the date the replacement is selected.



	Article 10.8 Preliminary Rulings and Frivolous Actions

1 The arbitration panel may give preliminary rulings on all matters related to the conduct of the arbitration. 

2 The arbitration panel may give a preliminary ruling on whether a proceeding is a frivolous and unlikely to succeed or otherwise an abuse of the process. Such a ruling shall be final and shall result in the immediate termination of the proceedings the subject of the ruling. 



	Article 10.9 Information and Technical Advice

At the request of a Party or on its own initiative, the arbitration panel may obtain the information and technical advice of persons and bodies that the panel deems appropriate. Any information so obtained shall be submitted to the Parties to the dispute for comments.



	Article 10.10 Procedures

1
Unless the Parties to the dispute otherwise agree, the procedure before the arbitration panel shall be governed by the Model Rules of Procedure for Arbitration set out in Annex 10.2 

2
The Partnership Committee may, whenever it considers it necessary, amend the Model Rules of Procedure of Arbitration and the Code of Conduct for Arbitrators, by means of a decision. 

3
The documents submitted by the parties and third parties shall be made public and the hearings of the arbitration panels shall be open to the public, subject to appropriate mechanisms to safeguard the confidentiality of sensitive information, unless the Parties to the dispute decide otherwise. 



	Article 10.11 Rulings of Arbitration Panels

1
The arbitration panel shall transmit its ruling containing its findings and conclusions to the Parties to the dispute and the Partnership Committee, as a general rule not later than 180 days from the date of the establishment of the panel, and in no case should it do so later than 270 days from this date. 

2
The ruling provided for in this Article shall be final and binding and shall be publicly available. 

3
The ruling shall set out the findings of fact, the applicability of the relevant provisions of this Agreement or the Partnership Agreements and the basic rationale behind any findings and conclusions that it makes. 

4
An arbitration panel shall base its ruling on the submissions and communications of the Parties to the dispute and on any information it has received pursuant to Articles 10.6 or 10.9. 

5
Arbitration panels shall interpret the provisions of this Agreement and the Partnership Agreements in accordance with customary rules of interpretation of public international law. 

6
In cases of urgency, including those involving perishable goods, the arbitration panel shall make every effort to issue its ruling within 75 days of the establishment of the panel. In no case should it do so later then 120 days from that date. The panel may give a preliminary ruling on whether a case is urgent. 

 7
The complaining party may, with the agreement of the Party complained against, withdraw its complaint at any time before the ruling is transmitted to the Parties and the Partnership Committee. Such withdrawal is without prejudice to its right to introduce a new complaint regarding the same matter at a later point in time. 

8
The arbitration panel may, with the agreement of the Party complained against, suspend its work at any time at the request of the complaining Party for a period not to exceed 12 months. In the event of such a suspension, the timeframes set out in Paragraphs 1 and 6 shall be extended by the amount of time that the work was suspended. If the work of the panel has been suspended for more than 12 months, the authority for establishment of the panel shall lapse, without prejudice to the right of the complaining Party to request at a later stage the establishment of an arbitration panel on the same subject. 



	Article 10.12 Compliance

1
A Party to a dispute shall take the measures necessary to comply with the ruling of the arbitration panel.

2
The Parties to a dispute shall endeavour to agree on the specific measures that are required for complying with the ruling.

3
Within 30 days after the ruling has been transmitted to the Parties to the dispute and the Partnership Committee, the Party that was found to have acted inconsistently with its obligations shall notify the other Party and the Partnership Committee:

(a) of the specific measures required for complying with the ruling;

(b) of the reasonable timeframe for doing so; and 

(c) in the case where the Community or any of its Member States is the Party that was found to have acted inconsistently with its obligations, of a concrete proposal for a temporary compensation until full implementation of the specific measures required for compliance with the ruling.

4
In the event of disagreement between the Parties to a dispute on the content of a notification referred to in Paragraph 3, any Party to the dispute may request the original arbitration panel to rule on whether the proposed measures would be consistent with this Agreement or any of the Partnership Agreements, on whether the duration of the timeframe proposed is reasonable, and/or on whether the compensation proposal is disproportionate. The ruling shall be given within 45 days after the request. 

5 
The Parties to the dispute and the arbitration panel shall take into account any difficulties that the Pacific Parties may face in adopting and implementing specific measures required for complying with the ruling, including the need for a greater period of time to comply. 

6
The Party that was found to have acted inconsistently with its obligations shall notify to other Party to the dispute and the Partnership Committee of the implementing measures adopted in order to put an end to the violation of its obligations under this Agreement and/or any of the Partnership Agreements, before the expiry of a reasonable timeframe agreed by the Parties to the dispute or determined in accordance with Paragraphs 4 and 5. Upon that notification, any Party to the dispute may request the original arbitration panel to rule on the conformity of those measures with this Agreement and/or any of the Partnership Agreements. The ruling of the arbitration panel shall be given within 45 days from that request. 

7 
If the Party that was found to have acted inconsistently with its obligations fails to notify the measures taken to put an end to the violation of its obligations in accordance with Paragraph 6 before the expiry of the reasonable timeframe or if the arbitration panel rules that the implementing measures notified will not put an end to the violation of obligations under this Agreement and/or any of the Partnership Agreements, the complaining Party shall, if no agreement on compensation has been reached, be entitled to apply countermeasures. Subject to Paragraph 10, the countermeasures shall be the suspension of the application of benefits granted under this Agreement and/or any of the Partnership Agreements that are equivalent to the level of nullification and impairment caused by the measures found to violate this Agreement and/or any of the Partnership Agreements. 

8
In considering what benefits to suspend, a complaining Party should first seek to suspend benefits in the same Chapter of this Agreement or the Partnership Agreement as that affected by the measures that the arbitration panel found to violate this Agreement and/or any of the Partnership Agreements. A complaining Party that considers it is not practical or effective to suspend benefits in the same Part may suspend benefits in any other Part, provided that it submits a written justification. In the selection of the benefits to suspend, priority must be given to those which least inconsistent with the objectives and guiding principles of this Agreement.

9
The complaining Party shall notify the other Party to the dispute and the Partnership Committee of the benefits it intends to suspend. Within 5 days from that notification, the Party that was found to have acted inconsistently with its obligations may request the original arbitration panel to rule on whether the benefits which the complaining Party intends to suspend are equivalent to the level of nullification and impairment caused by the measure found to violate this Agreement or any of the Partnership Agreements, and whether the proposed suspension is in accordance with Paragraph 8. The ruling of the arbitration panel shall be given within 45 days from that request. Benefits shall not be suspended until the arbitration panel has issued its ruling. 

10
Where the complaining party is a Pacific Party that Party shall be entitled to elect whether the countermeasures to be applied shall be the suspension of the application of benefits in accordance with Paragraph 7 or the receipt of monetary compensation equivalent to the level of nullification and impairment caused by the measures found to violate this Agreement and any of the Partnership Agreements. Such compensation shall be payable in accordance with Paragraph 11.

11
The monetary compensation required to be paid under Paragraph 10 shall be calculated for the period of a year starting from the date that the complaining Party was entitled to have suspended concessions, and every year or part year thereafter until the right to take countermeasures ceases. The monetary compensation shall be paid annually.

12
The application of countermeasures shall be temporary and shall only be applied by the complaining Party until the measure found to violate this Agreement and any of the Partnership Agreements has been withdrawn or amended so as to bring it into conformity with this Agreement and the Partnership Agreements, or the Parties to the dispute have reached agreement on resolution of the dispute. 

13
At the request of any of the Parties to the dispute, the original arbitration panel shall rule on the conformity with this Agreement or any of the Partnership Agreements of any implementing measures adopted after the application of countermeasures and, in light of such ruling, whether the countermeasures should be terminated or modified. The ruling of the arbitration panel shall be given within 45 days from the date of that request.

14
The rulings provided for in this Article shall be final and bindings. They shall be transmitted to the Parties and the Partnership Committee and be publicly available. 



	Article 10.13 Legal Assistance

1 Where a Pacific Party initiates dispute settlement against the Community or one of its Members, or the Community or one of its Members initiates dispute settlement proceedings against a Pacific Party, pursuant to Article 10.5, the Pacific Party shall be entitled to its legal and other costs incurred as a result of the proceedings unless that proceedings were terminated pursuant to Article 10.8(2). 

2 The costs shall be paid out of a fund established out of the financial facility established in   accordance with Article 9.6(h). The Parties shall ensure that the level of funds in facility is maintained at an adequate level to meet potential requests for costs over a period of 36 months, which shall be determined in consultation with the Secretary General. The Authorising Authority shall administer facility and shall treat applications for reimbursement as an application under Article 9.12(4). 



	Article 10.14 Appeals

The Parties shall examine the desirability and practicality of the introduction of a process of appeals for decisions of the arbitration panels established under this Chapter. 



	

	Part 11 Final Provisions



	Article 11.1 Signature, Ratification, Acceptance, Approval

1 This Agreement shall be open for signature by the Community and its Members States and the Pacific Parties and shall remain open for signature for 12 months from the … day of … 2007.

2 This Agreement is subject to ratification, acceptance or approval by the signatories. 

3 Instruments of ratification, acceptance or approval shall be deposited with the depositary. 



	Article 11.2 Accession

1 This Agreement shall remain open for accession by any of the States referred to in Article 11.1(1).

2 Instruments of accession shall be deposited with the depositary. 



	Article 11.3 Entry into Force

This Agreement shall enter into force 30 days after the Community and all of its Members and […] Pacific Parties deposited their instruments of ratification, acceptance, approval or accession. 



	Article 11.4 Reservations

No reservations or exceptions may be made to this Agreement. 



	Article 11.5 Amendments

1 
Any Party may propose amendments to this Agreement to be considered by the Partnership Council or the Partnership Committee. Any such proposal shall be made by written communication addressed to the Secretary general at least 60 days before a meeting of the Partnership Council or the Partnership Committee at which it is to be considered. The Secretary General shall promptly circulate such communication to all Parties. 

2    This Agreement may be amended through the unanimous agreement of the Parties. 

3
Unless the provisions of the agreed amendment provide otherwise, the amendment shall enter into force 30 days after all of the Parties have deposited instruments of ratification or accession.  



	Article 11.6 Annexes

1 The Annexes to this Agreement shall form an integral part thereof. 

2 Notwithstanding Article 11.5, the Annexes 10.1 and 10.2 may be amended in accordance with the procedure set out in Article 10.10(2). 



	Article 11.7 Withdrawal

1 Any Party wishing to withdraw from this Agreement shall give notice of its intention to do so to the Secretary General who shall promptly notify the other Parties. The Party giving notice shall cease to be a Party to this Agreement 180 days from the date on which notice is given to the Secretary General, unless the Party has withdrawn its notice in the meantime, in which case it shall continue to the a party to this Agreement.

2 Notice of an intention to withdraw from this Agreement shall be deemed to be notice of an intention to withdraw from all of the Partnership Agreements to which the Party giving notice is a party. The conditions for withdrawal from a Partnership Agreement shall be government by the provisions of that Partnership Agreement. 



	Article 11.8 Duration

This Agreement shall be valid indefinitely.



	Article 11.9 Authentic Texts

The English language text of this Agreement shall be its authentic language. 



	Article 11.10 Depositary Functions

The Secretary General of the Pacific Community shall be the depositary for this Agreement. The depositary shall register this Agreement with the Secretary General of the United Nations in accordance with article 102 of the Charter of the United Nations.



	

	Annex 10.1 Code of Conduct for Arbitrators



	Definitions

1. In this Code of Conduct,

(a) “member” means a member of an arbitration panel effectively established under Article 10.7 of this Agreement;

(b) “candidate” means an individual who is under consideration for appointment as a member of an arbitration panel under Article 10.7 of this Agreement;

(c) “assistant” means a person who, under the terms of appointment of a member, conducts, research or provides support for the member;

(d) “proceeding”, unless otherwise specified, means an arbitration panel proceeding under Part 10 of this Agreement;

(e) “staff”, in respect of a member, means persons under the direction and control of the member, other than assistants.



	I. Responsibilities to the Process

2. Every candidate and member shall avoid impropriety and the appearance of impropriety, shall be independent and impartial, shall avoid direct and indirect conflicts of interests and shall observe high standards of conduct so that the integrity and impartiality of the dispute settlement process are preserved. Former members must comply with the obligations established in Parts V and VI of this Code of Conduct.



	II. Disclosure Obligations

3. Prior to confirmation of his or her selection as a member of the arbitration panel under Article 10.7 of this Agreement, a candidate shall disclose any interest, relationship or matter that is likely to affect his or her independence or impartiality or that might reasonably create an appearance of impropriety or bias in the proceeding. To this end, a candidate shall make all reasonable efforts to become aware of any such interests, relationships and matters.

4. Once selected, a member shall continue to make all reasonable efforts to become aware of any interests, relationships or matters referred to in rule 3 and shall disclose them. The obligation to disclose is a continuing duty which requires a member to disclose any such interests, relationships and matters that may arise during any stage of the proceeding. The member shall disclose such interests, relationships and matters by communicating them in writing to the Secretary General. The Secretary General shall determine whether an interest, relationship or matter should disqualify a candidate or require a member to stand down.



	III. The Performance of Duties by Candidates and Members

5. A candidate who accepts a selection as a member shall be available to perform, and shall perform, a member’s duties thoroughly and expeditiously throughout the course of the proceeding.

6. A member shall carry out all duties fairly and diligently.

7. A member shall comply with this Code of Conduct. 

8. Where there is more than one member, a member shall not deny other members the opportunity to participate in all aspects of the proceeding.

9. A member shall consider only those issues raised in the proceeding and necessary for a decision and shall not delegate the duty to decide to any other person.

10. A member shall take all reasonable steps to ensure that the member’s assistant and staff comply with Parts I, II and VI of this Code of Conduct.

11. A member shall not engage in ex parte contacts concerning the proceeding.

12. A candidate or member shall not communicate matters concerning actual or potential violations of this Code of Conduct unless the communication is to the Secretary General or is necessary to ascertain whether that candidate or member has violated or may violate this Code.



	IV. Independence and Impartiality of Members

13. A member shall be independent and impartial. A member shall act in a fair manner and shall avoid creating an appearance of impropriety or bias.

14. A member shall not be influenced by self-interest, outside pressure, political considerations, public clamour, loyalty to a Party or fear of criticism.

15. A member shall not, directly or indirectly, incur any obligation or accept any benefit that would in any way interfere, or appear to interfere, with the proper performance of the member’s duties.

16. A member shall not use his or her position on the arbitration panel to advance any personal or private interests. A member shall avoid actions that may create the impression that others are in a special position to influence the member. A member shall make every effort to prevent or discourage others from representing themselves as being in such a position.

17. A member shall not allow past or existing financial, business, professional, family or social relationships or responsibilities to influence the member’s conduct or judgement.

18. A member shall avoid entering into any relationship, or acquiring any financial interest, that is likely to affect the member’s impartiality or that might reasonably create an appearance of impropriety or bias.



	V. Duties in Certain Situations

19. A member or former member shall avoid actions that may create the appearance that the member was biased in carrying out the member’s duties or would benefit from the decision or ruling of the arbitration panel.



	VI. Maintenance of Confidentiality

20. A member or former member shall not at any time disclose or use any non-public information concerning the proceeding or acquired during the proceeding except for the purposes of the proceeding and shall not, in any case, disclose or use any such information to gain personal advantage or advantage for others or to affect adversely the interest of another.

21. A member shall not disclose an arbitration panel ruling prior to its publication.

22. A member or former member shall not at any time disclose the deliberations of an arbitration panel, or any member’s view.



	VII. Responsibilities of Assistants and Staff

23. Parts I (Responsibilities to the Process), II (Disclosure Obligations) and VI (Maintenance of Confidentiality) of this Code of Conduct apply also to assistants and staff.



	

	Annex 10.2 Model Rules of Procedure for Arbitration



	General Provisions

1. In these rules:

“adviser” means a person retained by a Party to advise or assist that Party in connection with the arbitration panel proceeding;

“complaining Party” means any Party that requests the establishment of an arbitration panel under Article 10.6 of this Agreement;

“arbitration panel” means an arbitration panel established pursuant to Article 10.7 of this Agreement;

“representative of a Party” means an employee or any person appointed by a government department or agency or of any other government entity of a Party; and

“day” means a calendar day.

2. The Secretary General shall be in charge of the logistical administration of dispute settlement proceedings, in particular the organisation of hearings, unless otherwise agreed.



	Notifications

3. Any request, notice, written submissions or other document shall be delivered by either Party to the dispute or the arbitration panel by delivery against receipt, registered post, courier, facsimile transmission, telex, telegram or any other means of telecommunication that provides a record of the sending thereof.

4. A Party shall provide a copy of each of its written submissions to the other Party to the dispute and to the arbitrator. A copy of the document shall also be provided in electronic format and to the Secretary General.

5. All notifications shall be made and delivered to all of the Parties to the dispute, the arbitrator and the Secretary General.

6. Minor errors of a clerical nature in any request, notice, written submission or other document related to the arbitration panel proceeding may be corrected by delivery of a new document clearly indicating the changes.

7. If the last day for delivery of a document falls on a legal holiday in the place where the delivery must take place, the document may be delivered on the next business day.



	Commencing the Arbitration

8. Unless the Parties to the dispute otherwise agree, they shall meet with the arbitration panel within seven days following the date of the establishment of the arbitration panel in order to determine such matters that the Parties to the dispute or the arbitration panel deem appropriate.

9. (a) Unless the Parties to the dispute otherwise agree, the terms of reference of the arbitration panel shall be:

“To examine, in the light of the relevant provisions of the relevant Agreements, the matter subject of the notification under Article 10.6, to rule on the consistency of the measure at issue with Part IV of the Agreement and to deliver the ruling referred to in Article 10.11 of the Agreement.”

(b) Arbitration panels shall interpret the provisions of this Agreement and the Partnership Agreements in accordance with customary rules of interpretation of public international law, due account being taken of the fact that the Parties must perform this Agreement and the Partnership Agreements in good faith and avoid circumvention of their obligations.

(c) The Parties shall promptly deliver any agreed terms of reference to the arbitration panel.

10. The Secretary General shall determine the remuneration and expenses that shall be paid to the arbitrators, which normally shall conform to the World Trade Organization standards.


	Initial Submissions

11. The complaining Party shall deliver its initial written submission no later than 20 days after the date of establishment of the arbitration panel. The Party complained against shall deliver its written counter-submission no later than 20 days after the date of delivery of the initial written submission.



	Operation of Arbitration Panels

12. Except as otherwise provided in these rules, the arbitration panel may conduct its activities by any means, including telephone, facsimile transmissions or computer links.

13. Only arbitrators may take part in the deliberations of the arbitration panel but the arbitration panel may permit their assistants to be present during such deliberations.

14. The drafting of any decision and ruling shall remain the exclusive responsibility of the arbitration panel.

15. Where a procedural question arises that is not covered by these rules, an arbitration panel may adopt an appropriate procedure that is not inconsistent with Chapter 10 of this Agreement. In particular, the arbitration panel shall, where necessary, make provision for the participation of third parties and amicus curiae consistent with these rules. 

16. When the arbitration panel considers that there is a need to modify any time period applicable in the proceeding, or to make any other procedural or administrative adjustment in the proceeding, it shall inform the Parties to the dispute in writing of the reasons for the modification or adjustment with the indication of the period or adjustment needed.



	Hearings

17. The arbitration panel shall fix the date and time of the hearing in consultation with the Parties to the dispute. It shall notify in writing to the Parties to the dispute of the date, time and location of the hearing. That information shall also be made publicly available by the Secretary General when the hearing is open to the public. Unless the Parties to the dispute disagree, the arbitration panel may decide not to convene a hearing.

18. Unless the Parties to the dispute otherwise agree, the hearing shall be held in [Suva].

19. The arbitration panel may convene additional hearings if the Parties to the dispute so agree.

20. The following persons may attend the hearing, irrespective of whether the proceedings are open to the public or not:

(a) representatives of a Party to the dispute;

(b) advisers to a Party to the dispute;

(c) administration personnel, interpreters, translators and court reporters; and

(d) arbitrator’s assistants.

Only the representative and advisor of a Party to the dispute may address the arbitration panel.

21. No later than five days before the date of a hearing, each Party to the dispute shall deliver a list of the names of those persons who will make oral arguments or presentations at the hearing on behalf of that Party and of other representatives or advisers who will be attending the hearing.

22. The hearings of the arbitration panels shall be open to the public, unless the Parties decide otherwise. If the hearing is open to the public, part of the hearing may nonetheless be closed to the public if the arbitration panel, on application by the Parties, so decides for serious reasons. In particular, the arbitration panel shall meet in closed sessions when the submission and arguments of a Party contain business confidential information.

23. The arbitration panel shall conduct the hearing in the following manner, ensuring that the complaining Party and the Party complained against are afforded equal time:

Argument 

(a) argument of the complaining Party.

(b) argument of the Party complained against.

Rebuttal Argument

(a) reply of the complaining Party.

(b) counter-reply of the Party complained against.

24. The arbitration panel may direct questions to either Party to the dispute at any time during a hearing.

25. The arbitration panel shall arrange for a transcript of each hearing to be prepared and shall, as soon as possible after it is prepared, deliver a copy of the transcript to the Parties to the dispute. 

26. Within ten days after the date of the hearing, each Party to the dispute may deliver a supplementary written submission responding to any matter that arose during the hearing.



	Questions in Writing

27. The arbitration panel may at any time during the proceedings address questions in writing to one or both Parties to the dispute. The arbitration panel shall deliver the written questions to the Party or Parties to whom the questions are addressed.

28. A Party to whom the arbitration panel addresses written questions shall deliver a copy of any written reply to the other Party to the dispute and to the arbitration panel. Each Party to the dispute shall be given the opportunity to provide written comments on the reply within five days after the date of delivery.



	Confidentiality

29. Subject to the adequate provision for the protection of any confidential information, all requests, notices, submissions of the Parties and any Third Party relating to an arbitration proceeding under these rules shall be public, unless the Parties decide otherwise. The Parties shall maintain the confidentiality of the panel’s hearings, to the extent that the panel holds the hearing in closed session under rule 22. Each Party shall treat as confidential the information submitted by the other Party to the arbitration panel which that Party has designated as confidential. Where a Party to a dispute submits a confidential version of its written submissions to the panel, it shall also provide a non-confidential summary of the information contained in its submissions that could be disclosed to the public. Nothing in these rules shall preclude a Party to a dispute from disclosing statements of its own positions to the public.



	Ex Parte Contacts

30. The arbitration panel shall not meet or contact a Party to the dispute in the absence of the other Party to the dispute.



	Role of Experts

31. On request of a Party to a dispute or on its own initiative, the arbitration panel may obtain information and technical advice from any person or body that it deems appropriate. Any information so obtained shall be submitted to the Parties to the dispute for comments.

32. When a request is made for a written report of an expert, any time period applicable to the arbitration panel proceeding shall be suspended for a period beginning on the date of delivery of the request and ending on the date the report is delivered to the arbitration panel.



	Amicus Curiae Submissions

33. Unless the Parties to the dispute otherwise agree within three days following the date of the establishment of the arbitration panel, the arbitration panel may receive unsolicited written submissions relevant to the factual or legal issues under consideration by the arbitration panel. Where the arbitration panel may receive unsolicited written submissions, to be considered the submitter must file a notice of an intention to file an amicus curiae brief 10 days of the date of the establishment of the arbitration panel. Where the arbitration panel receives notice of an intention to file an amicus curiae brief, it shall promptly notify the Parties, the submitters and the Secretary General of the format, length, procedure and timetable for submission of amicus curiae briefs. 

34. Submissions that do NOT contain a description of the person, whether natural or legal, making the submission, including the nature of its activities and the source of its financing, and specify the nature of the interest that that person has in the arbitration proceeding, shall not be considered by the arbitration panel. 

35. The arbitration panel shall list in its ruling all the submissions that it has received and that conform to the provisions of the above rules. The arbitration panel shall not be obliged to address, in its ruling, the factual or legal arguments made in such submissions. Any submission obtained by the arbitration panel under this rule shall be submitted to the Parties for comments.



	Cases of Urgency

36. In cases of urgency referred to in Article 10.11(6), the arbitration panel shall appropriately adjust the time periods mentioned to in these rules.



	Language

37. The language of the arbitration is English.

38. Arbitration panel rulings shall be issued in English.



	Computation of Time

39. Where anything under this Agreement or these rules is to be done, or the arbitration panel requires anything to be done, within a number of days after, before or of a specified date or event, the specified date or the date on which the specified event occurs shall not be included in calculating that number of days.

40. Where, by reason of the operation of rule 7, a Party to the dispute receives a document on a date other than the date on which the same document is received by the other Party to the dispute, any period of time the calculation of which is dependent on such receipt shall be calculated from the date of receipt of the last such document.



	Other Proceedings

41. These rules shall apply to the proceedings established under Article 10.12(4), (6), (9) and (13) of this Agreement except that:

(a) the Party making a request under Article 10.12(4) shall deliver its initial written submission within 10 days after the date the request is submitted, and the responding Party shall deliver its written counter-submission within 10 days after the date of delivery of the initial written submission;

(b) the Party making a request under Article 10.12(6) shall deliver its initial written submission within 10 days after the date the request is submitted and the responding Party shall deliver its written counter-submission within 10 days after the date of delivery of the initial written submission;

(c) the Party making a request under Article 10.12(9) shall deliver its initial written submission within 10 days after the date the request is submitted and the responding Party shall deliver its written counter-submission within 10 days after the date of delivery of the initial written submission; and

(d) the Party making a request under Article 10.12(13) shall deliver its initial written submission within 10 days after the date the request is submitted and the responding Party shall deliver its written counter-submission within 10 days after the date of delivery of the initial written submission.

42. If appropriate, the arbitration panel shall fix the time limit for delivering any further written submissions, including rebuttal written submissions, so as to provide each Party to the dispute with the opportunity to make an equal number of written submissions subject to the time limits for arbitration panel proceedings set out in Article 10.12 of this Agreement and these rules.




Agreement on Trade in Goods between the Pacific Members of the African, Caribbean and Pacific Group of States of the one part, and the European Community and its Member States, of the other part
	Article 1 Definitions

For the purposes of this Agreement:

“Community” means the European Community; 

“Least developed country” means Kiribati, Samoa, Solomon Islands, Tuvalu and Vanuatu and any other Pacific Island Country designed by the United Nations in the last 10 years; 

“Pacific Island Country” means Cook Islands, Federated States of Micronesia, Fiji Islands, Kiribati, Republic of the Marshall Islands, Nauru, Niue, Republic of Palau, Papua New Guinea, Samoa, Solomon Islands, Tonga, Tuvalu or Vanuatu;

“Pacific Parties” means the Pacific Island Countries which are Parties to this Agreement;

“Partnership Agreement” means a Partnership Agreement as defined in Article 1 of the Partnership Framework Agreement;

“Partnership Framework Agreement” means the Treaty Establishing a Framework for the Economic Partnership between the Pacific Members of the African, Caribbean and Pacific Group of States of the one part, and the European Community and its Member States, of the other part; and

“Secretary General” means the Secretary General of the Pacific Islands Forum; 

“Small island state” means Cooks Islands, Kiribati, Nauru, Niue, Palau, Republic of Marshall Islands and Tuvalu;

“WTO Agreement” means the Agreement Establishing the World Trade Organization.



	Article 2 Objectives

The objectives of this Agreement shall be:

(a) the establishment of a free trade area in accordance with the provisions of this Agreement;  

(b) the immediate provision of full duty-free and quota-free access of products originating in the Pacific Parties to the Community;

(c) the preservation of the maximum flexibility for the Pacific Parties in terms of the breadth of the coverage and the depth of their commitments to liberalise trade and the time frame for liberalisation; 

(d) the peaceful and binding settlement of any disputes.



	Article 3 Relationship to Other Treaties

1 Each Party that is a Member of the World Trade Organization shall provide treatment to products originating in any other Party no less favourable than it is required to provide to all other World Trade Organization Members by virtue of their membership of the World Trade Organization. 

2 Unless otherwise expressly provided, the provisions of Annex V of the Partnership Agreement between the Members of the African, Caribbean and Pacific Group of States of the one part, and the European Community and its Members, of the other part (the Cotonou Agreement) shall no longer apply to the trade between the Parties to this Agreement.

3 Nothing in this Agreement shall preclude the maintenance or establishment of customs unions, free trade areas or other arrangements between any of the Parties and non-Parties, insofar as such arrangements do no alter the rights or obligations provided for under this Agreement. 

4 This Agreement shall be construed in a manner consistent with the Partnership Framework Agreement. 

5 To the extent that this Agreement is inconsistent with the Partnership Framework Agreement, the terms of this Agreement shall prevail. 



	Article 4 Free Trade

The Parties shall establish free trade in accordance with the provisions of this Agreement. 



	Article 5 Coverage of this Agreement

This Agreement shall apply to products originating in the Community and exported to a Pacific Party, and to products originating in a Pacific Party and exported to the Community. 



	Article 6 Rules of Origin

1 Goods shall be treated as originating in the Community if the goods comply with the rules for determining the origin of goods set out in Annex I of this Agreement.
2 Goods shall be treated as originating in a Pacific Party if the goods are: 

(a) wholly produced or obtained in the territory of that Party; or

(b) the result of the final process of manufacture performed in the territory of that Party and the goods have changed tariff classification heading under the Harmonized System at a 6-digit level.

3 For the purposes of Paragraph 2:
“EEZ” means the 200 nautical mile exclusive economic zone established by a Pacific Party within which that Party exercises, in accordance with international law, sovereign rights for the purposes of exploring and exploiting, conserving and managing the living resources therein; 

“Territory” includes territorial sea and inland waters; 

“Wholly produced or obtained goods” means:
(a) live animals born and raised in the territory of a Pacific Party;

(b) animals obtained by hunting, trapping, fishing, gathering or capturing in the territory of a Pacific Party;

(c) products obtained from live animals born and raised in the territory of a Pacific Party;

(d) plants and plant products harvested, picked or gathered in the territory of a Pacific Party;

(e) fish taken from the sea: 

(i) in the EEZ of any Pacific Party or the high seas by any vessel whose country of registration is a Pacific Party or a Member State of the Community; 

(ii) in the EEZ of any Pacific Party by a vessel whose country of registration is neither a Pacific Party nor a Member State of the Community where the fish are subsequently landed on the territory of a Pacific Party; 

(f) minerals and other naturally occurring substances extracted from soil, the waters, the seabed, or beneath the seabed of the territory of a Pacific Party.

(g) scrap and waste derived from manufacturing operations in the territory of a Pacific Party which are only fit for disposal or for the recovery of raw materials;

(h) scrap and waste derived from articles collected or consumed in the territory of a Pacific Party, which are fit only for the recovery of raw materials;

(i) products taken from the area of the seabed outside the territory of that Pacific Party, pursuant to rights held by that Pacific Party and recognised under international law; or

(j) goods produced in the territory of a Pacific Party exclusively from products referred to in Subparagraphs (a) to (i).

4 For the purposes of Paragraph 2, goods shall not lose originating status if any goods originating in a Pacific Party transit through the territory of a state that is not part of the territory of any Party to this Agreement, provided the goods do not enter the commerce of any such territory. Goods do not enter the commerce of a non-Party if: 

(a) transit entry of the goods is justified for geographical reasons or transport requirements; and

(b) the goods have not undergone any operation other than an operation required for unloading or reloading, or an operation required to keep them in good condition.
5 For the purposes of Paragraph 2, operations which do not contribute or which contribute to only a small extent to the essential characteristics or properties of the goods, and in particular operations confined to one or more of those listed below, shall not be regarded as conferring originating status:  

(i) operations necessary for the preservation of goods during transportation or storage; 

(ii) operations to improve the packaging or the marketable quality of the goods or to prepare them for shipment, such as breaking bulk, grouping of packages, sorting and grading, repackaging; 

(iii) simple assembly operations; 

(iv) mixing of goods of different origin, provided that the characteristics of the resulting product are not essentially different from the characteristics of the goods which have been mixed. 

6 Each Party shall establish a mechanism to provide on request a binding ruling on originating status of goods to be imported, available at least six months in advance of shipment of such goods, and valid for a period of at least six months after the arrival of the first shipment and for such further period during which conditions on which the ruling was based have not changed.


	Article 7 Tariff Liberalisation

1 A customs duty includes any duty or charge of any king imposed in connection with the importation or exportation of goods, including any form of surtax or surcharge in connection with exportation or importation, but does not include:

(a) internal taxes or other internal charges imposed consistently with Article 11;

(b) duties applied consistently with Articles 12 or 14 to 16; 

(c) fees or other charges imposed consistently with Article 9. 

2 The Community shall eliminate all customs duties on imports of all products originating in any of the Pacific Parties as from the date of the entry into force of this Agreement. 

3 Subject to paragraph 6, the Pacific Parties shall introduce no new customs duties nor shall those already applied be increased on imports of products originating in the Community. 

4 Each Pacific Party shall reduce its customs duties on imports of products originating in the Community in accordance with the timetables set out in Annex 2 and its schedule set out in Annex 3 to this Agreement. 

5 The schedule of each Pacific Party in Annex 3 shall set out for each product the current tariff applied and indicate which, if any, tariff reduction timetable applies.  

6 The schedule of each Pacific Party in Annex 3 shall indicate which, if any, products are not subject to the customs stand still obligation in Paragraph 3.



	Article 8 Classification

The classification of goods in trade between the Parties shall be that set out in each Party’s respective tariff nomenclature in conformity with the Harmonised Commodity Description and Coding System. 



	Article 9 Fees and Other Charges

1 Fees and charges referred to in Article 7(1) shall be limited in amount to the approximate cost of services rendered and shall not represent indirect protection for domestic products or a taxation of imports or exports for fiscal purposes. They shall be based on specific rates that correspond to the real value of the service rendered. 

2 The Community recognises that fees and charges of the type referred to in the preceding Paragraph may create significant obstacles to trade from the Pacific Parties. The Community shall endeavour to minimise the amount of such charges on products of export interest to the Pacific Parties and shall be prepared to enter into consultations with the Pacific Parties with a view to finding a means of removing all unnecessary obstacles to trade. 



	Article 10 Prohibition of Quantitative Restraints

1 All import or export prohibitions or restrictions in trade between the Parties, other than customs duties and taxes, whether made effective through quotas, import or export licences or other measures, shall be eliminated upon the entry into force of this Agreement. No new such measures of that type shall be introduced. 

2 Notwithstanding Paragraph 1, a the Pacific Party may maintain import or export prohibitions or restrictions that are in place at the time this agreement enters into force, provided that such prohibitions or restrictions are listed in the schedule of exempt quantitative restraints of that Party contained in Annex 3 to this Agreement. Each Pacific Party shall endeavour to reduce or eliminate its exempt quantitative restraints.



	Article 11 National Treatment

1 Originating goods imported into the territory of any Party shall not be subject, either directly or indirectly, to internal taxes or other internal charges of any kind in excess of those applied, directly or indirectly, to like domestic products. 

2 Originating goods imported into the territory of any Party shall be accorded treatment no less favourable than that accorded to like domestic products in respect of all laws, regulations and requirements affecting their internal sale, offering for sale, purchase, transportation, distribution or use.



	Article 12 Antidumping Measures

1 The Parties recognise the potential for antidumping measures to unduly hamper the development of small developing countries and their ability to become more integrated into the global economy, and the mere risk of such an antidumping investigation to have a similar effect. They also recognise that extreme unlikelihood that exports from economies as small and geographically isolated as the Pacific Parties would be cause injury to any industry in the Community.

2 Notwithstanding Article 3(2), no antidumping measures will be imposed on, and no antidumping investigation will be commenced, on products originating in the Pacific Parties. 



	Article 13 Subsidies

1 In so far as it may affect trade between the Parties, public subsidies favouring certain firms or the production of certain goods, which distorts or threatens to distort competition, and which does not support a specific public policy objective or objectives of any Party, are incompatible with the proper functioning of this Agreement.

2 The Parties agree that it is in their interests to ensure that public subsidies are granted in a fair, equitable and transparent manner.

3 If a Pacific Party considers that a particular practice of the Community is incompatible with Paragraphs 1 or 2, and that such a practice causes or threatens to cause serious prejudice to its interests or material injury to its domestic industry, the Pacific Party may request consultations under Article 25 and, if necessary, dispute settlement under Article 26. 

4 The Committee on Trade in Goods shall periodically review the experience with the matters dealt with in this Article and consider what, if any further, measures should be taken to deal with public subsidies. 



	Article 14 Safeguards

1 In light of the small size of the economies and geographic isolation of the Pacific Parties and the development objectives of this Agreement, the Community recognises that its use of safeguard measures of trade from the Pacific Parties is unnecessary and undesirable. To provide greater certainty, the Community shall not apply any safeguard measures on products originating in the Pacific Parties. 

2 For the purposes of this Article and Article 16:

(a) “domestic industry” means the producers of a given product or like or directly competitive products operating within the territory of a Party, or those whose collective output of relevant products constitutes a major proportion of the total domestic production of those products;

(b) “emergency action” means any measures taken by a Party pursuant to this Article, and includes provisional emergency action.

3 No Pacific Party shall take emergency action unless it has fully complied with the requirements set out in this Article.

4 A Pacific Party shall immediately notify the other Parties through the Secretary General upon:

(a) initiating an investigation in relation to the taking of emergency action;

(b) making a finding that emergency action is justified; 

(c) deciding to take provisional emergency action; or

(d) deciding to take or extend emergency action.

5 A notification under Paragraph 4 of this Article shall include, as appropriate, the proposed action, the proposed date of introduction, expected duration, timetable for progressive liberalisation of the action, and all other relevant information. Any Party may request additional information in relation to such a notification. The notifying Party shall promptly respond.

6 A Party proposing to take or extend emergency action shall provide adequate opportunity for prior consultations with other Parties, with a view to reviewing the information provided under Paragraph 5 of this Article, exchanging views on the emergency action, and reaching a mutually satisfactory resolution of the situation. Where prior consultations cannot be held in cases of provisional emergency action, the Party shall enter into consultations immediately after taking provisional emergency action.

7 A Party proposing to take emergency action pursuant to this Article shall first conduct a public investigation to determine whether such action is justified under this Agreement. The investigation shall include reasonable public notice to all interested persons, and an inquiry where importers, exporters and other interested persons can present evidence and make submissions, respond to the presentations of other persons, and submit their views as to whether the proposed emergency action would be in the public interest. 

8 In its investigation to determine whether emergency action is justified, the investigating Party shall evaluate all factors the investigating authority considers relevant of an objective and quantifiable nature having a bearing on the situation of that industry.

9 The investigating Party shall promptly publish a report setting out its findings and a summary of the evidence on which its findings are based and conclusions reached on the pertinent issues of fact and law. 

10 In critical circumstances where delay might cause serious injury to a domestic industry, a Party may take provisional emergency action pursuant to a preliminary determination that there is evidence that emergency action is justified. The duration of such action shall not exceed 200 days, during which period the procedures set out in this Article shall be met. The duration of such action shall be counted as a part of the initial period of the emergency action and any extensions referred to in this Article.

11 A Party shall take emergency action only for such period of time and to the extent necessary to prevent or remedy serious injury. In so doing, Parties shall take emergency action that minimises restriction or distortion of trade and that is, as far as possible, consistent with the objectives of this Agreement.

12 A Party may extend emergency action, provided that it has conducted a further investigation and determined that, in accordance with the procedures set out in this Article, the emergency action continues to be necessary to prevent or remedy material injury.

13 Where the expected duration of emergency action under this Article is over one year, the Party taking the action shall progressively liberalise it at regular intervals during the period of application. If the duration of the action exceeds three years, the Party taking such action shall review the situation not later than the mid‑term of the action and, if appropriate, withdraw it or increase the pace of liberalisation. Action extended under Paragraph 12 shall not be more restrictive than it was at the end of the initial period, and shall continue to be liberalised. 

14 Where a Party has conducted an investigation in accordance with the provisions of this Article and has determined that a product is being imported into its territory from another Party in such quantities, absolute or relative to domestic production, and the level of imports cause or threaten to cause material injury to the domestic industry which produces like or directly competitive products, the first Party may apply a safeguard measure to that product.

15 No Party shall apply a safeguard measure unless its investigation under this Article demonstrates, on the basis of objective evidence, the existence of a causal link between imports of the product concerned and material injury or threat of material injury. 

16 Any provisional safeguard measures shall take the form of tariff increases. If the investigation required by this Article does not determine that [increased] imports have caused or threaten to cause material injury to a domestic industry provisional safeguard measures shall be promptly rescinded and any increased tariffs paid shall be promptly refunded or, where agreed to by the importer, credited.

17 A Party may apply a safeguard measure to a product by imposing or increasing tariffs for the minimum period and to the minimum extent necessary to prevent the material injury caused by imports, provided that where the Party has goods listed as excepted imports in Annex III of this Agreement the Party at the same time removes sufficient goods from its list of excepted imports to compensate for increased restriction on trade provided by the safeguard measure.
18 The initial period of application of a safeguard measure shall not exceed four years. The total period of application of a safeguard measure, including any extensions, shall not exceed eight years. Safeguard measures may not be extended unless there is evidence that they continue to be necessary to prevent or remedy material injury and the domestic industry is continuing to adjust to the situation.

19 No safeguard measure shall be applied to the import of a product before the greater of:

(a) two years; or

(b) the total period of time, including any extension, during which the safeguard measure was applied

has elapsed since a safeguard measure was in effect in relation to the same or like products.

20 Notwithstanding the provisions of Paragraph 19, a safeguard measure with a duration of 180 days or less may be applied again to the import of a product if:

(a) at least one year has elapsed since the date of introduction of a safeguard measure on the import of that product; and

(b) a safeguard measure has not been applied on the same product more than twice in the five year period immediately preceding the introduction of the measure.

21 No Party shall apply a safeguard measure to the import of a product until two years have elapsed following the completion or termination of measures taken to protect the domestic industry of that Party producing like or directly competitive goods under Article 16 of this Agreement. 


	Article 15 Balance of Payments and Fiscal Risk

1 Where a Pacific Party determines that:

(a) there is a serious decline or an imminent threat of serious decline in its monetary reserves; or

(b) in the case of a Pacific Party with very low monetary reserves, its monetary reserves have failed to achieve a reasonable rate of increase; 

(c) there is a serious decline in its fiscal position due to a decline in government revenue from the collection of custom duties; or

(d) there has been a natural disaster that has or is likely to cause a serious decline in government revenue or private sector revenue;                            

that Party may impose or increase tariffs for the minimum period necessary and to the minimum extent necessary to arrest or prevent the serious decline in reserves, or to enable reserves to increase at a reasonable rate, or to arrest or prevent a serious decline in the fiscal position.

2 Parties applying restrictions under this Article may determine the incidence of the restrictions on imports of different products or classes of products in such a way as to give priority to the importation of those products which are more essential.

3 In applying restrictions under this Article, Parties shall:

(a) avoid unnecessary damage to the commercial or economic interests of any other Party;

(b) not prevent unreasonably the importing of any goods in minimum commercial quantities, the exclusion of which would impair regular channels of trade; and

(c) not prevent the importing of commercial samples or prevent compliance with patent, trade mark, copyright, or similar procedures.

4 If there is a persistent and widespread application of restrictions under this Article, indicating the existence of a general disequilibrium which is restricting international trade, the Parties shall review the Agreement to consider whether other measures might be taken to remove the underlying causes of the disequilibrium. 



	Article 16 Protection of Developing Industries

1 Notwithstanding Article 7, where a Pacific Party has determined that a product is being imported into its territory from another Party in such quantities and under such conditions as to retard materially the establishment of a domestic industry in like or directly competitive products in the first Party, the first Party may raise tariffs where permitted by Paragraph 2 of this Article. Before raising tariffs, that Party shall notify the other Parties through the Secretary General of its intention to do so.

2 Tariffs shall not be raised further than necessary to prevent that material retardation caused by the imports.

3 Before a Party raises tariffs under this Article, it shall decide whether the duration of the right to raise tariffs shall be:

(a) governed by the time limits set out in Paragraph 4; or 

(b) determined in the manner prescribed by Paragraph 5. 

4 The initial period of action taken under this Article shall not exceed eight years, or thirteen years in the case of measures taken by Small Island States or Least Developed Countries. This period shall not be extended unless the domestic industry has been established and there is evidence that the action continues to be necessary in order for it to adjust to competition. The total period of action taken under this Article shall not exceed thirteen years, or eighteen years in the case of measures taken by Small Island States or Least Developed Countries. Where the expected duration of action taken under this Article is over one year, the Party taking the action shall review the necessity of such action every two years and promptly notify all Parties to the Agreement of the results of this review.

5 A Party may decide that the right to raise tariffs in relation to a particular developing industry under this Article may continue until certain conditions are met and/or certain events occur, including the condition that the developing industry has reached a set volume or level of export sales or that the developing industry met a prescribed measure of competitiveness. The conditions or events terminate the right to raise tariffs shall be set out in a law or regulation that is published before the tariffs in question are raised. 

6 No tariffs shall be raised under this Article before the developing domestic industry has commenced production. 
7 The Parties shall, in accordance with Article 23 of this Agreement, periodically review the operation of this Article and the time limits provided therein, with a view to preventing unjustifiable restrictions on trade between the Parties and ensuring that the objectives of this Agreement on fair competition in trade between the Parties are being achieved.


	Article 17 General Exceptions

Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a disguised restrictions on international trade, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any Party of measures:

(a) necessary to protect public morals;

(b) necessary to protect human, animal or plant life or health;

(c) relating to the importation or exportation of gold or silver;

(d) necessary to secure compliance with laws or regulations which are not inconsistent with the provisions of this Agreement, including those relating to customs enforcement, the protection of intellectual property rights and the prevention of deceptive practices; 

(e) relating to the products of prison labour; 

(f) imposed for the protection of national treasures of artistic, historical or archaeological value; 

(g) imposed for the protection of exhaustible natural resources if such measures are made effective in conjunction with restrictions on domestic production or consumption; 

(h) undertaken in pursuance of obligations under any intergovernmental commodity agreement;

(i) involving restrictions on exports of domestic materials necessary to ensure essential quantities of such materials to a domestic processing industry;

(j) essential to the acquisition or distribution of products in general or local short supply.



	Article 18 Security Exceptions


Nothing in this Agreement shall be construed


(a) 
to require any contracting party to furnish any information the disclosure of which it considers contrary to its essential security interests; or


(b) 
to prevent any contracting party from taking any action which it considers necessary for the protection of its essential security interests



(i) 
relating to fissionable materials or the materials from which they are derived;



(ii)
relating to the traffic in arms, ammunition and implements of war and to such traffic in other goods and materials as is carried on directly or indirectly for the purpose of supplying a military establishment;



(iii)
taken in time of war or other emergency in international relations; or


(c) 
to prevent any contracting party from taking any action in pursuance of its obligations under the United Nations Charter for the maintenance of international peace and security.



	Article 19 Government Procurement

Nothing in this Agreement shall apply to any policy or decision related to procurement of goods by the central, regional or local governments, or state enterprises, of any Pacific Party. 



	Article 20 Fiscal Adjustment

1 The Parties recognise the importance and significance of fiscal reform in some Pacific Parties arsing from the liberalisation of trade barriers under this Agreement and consequential liberalisation under existing trade agreements to which the Pacific Parties are a Party may have significant social impacts and effects on existing industries. The Community shall provide resources to assist the Pacific Parties deal with fiscal adjustment issues that are identified as flowing, directly or indirectly, from their commitments under this Agreement.

2 Fiscal adjustment projects shall be developed to suit the needs of each affected Pacific Party. 

3 Fiscal adjustment projects may include support for:

(a) project management and implementation;

(b) review and amendment of laws and regulations;

(c) strengthening tax administration and revenue collection;

(d) capacity building and infra-structure upgrading;

(e) adoption of information technology and computerization; or

(f) public awareness and education programmes. 

4 The costs of the fiscal adjustment assistance shall be provided out of the financial facility established in Article 9.6(i). The Authorising Authority shall consider proposals for funding fiscal adjustment projects and administer the aforementioned financial facility in accordance with the provisions of Chapter 9 of the Partnership Framework Agreement. 

5 Priority for the funding of fiscal adjustment projects shall be given to the Pacific Parties with the greatest relative need. 



	Article 21 Structural Adjustment

1 The Parties recognise that the structural adjustment in the Pacific Parties arsing from the liberalisation of trade barriers under this Agreement and consequential liberalisation under existing trade agreements to which the Pacific Parties are a Party may have significant social impacts and effects on existing industries. The Parties further recognise that facilitation of the ability of an economy to adjust with the impact of trade liberalisation is necessary for the pacific Parties to become integrated into the global economy. The Community shall provide additional resources to assist the Pacific Parties deal with specific adjustments that are identified as flowing, directly or indirectly, from their commitments under this Agreement. 

2 Structural adjustment projects shall be developed to suit the needs of each affected Pacific Party. 

3 Structural adjustment projects may include support for: 

(a) assessment of the social impact of restructuring and development policy responses; 

(b) improving employment services on matching employers with job vacancies with job seekers; 

(c) improving the capacity of public employment services;

(d) minimising the impact of restructuring on workers, including assistance for the unemployed to re-enter the workforce through employment services, search assistance programmes; and small business advisory services; and

(e) providing unemployment assistance and social security payments for job seekers.  

4 The costs of the structural adjustment assistance shall be provided out of the financial facility established in Article 9.6(j). The Authorising Authority shall consider proposals for funding structural adjustment projects and administer the aforementioned financial facility in accordance with the provisions of Chapter 9 of the Partnership Framework Agreement. 

5 Priority for the funding of structural adjustment projects shall be given to the Pacific Parties with the greatest relative need. 



	Article 22 Committee on Trade in Goods

1 A Committee on Trade in Goods shall be established as a Special Committee established under the Article 3.4 of the Partnership Framework Agreement.

2 The Committee on Trade in Goods shall be composed of representatives of the Members of the Council of the European Union and of the Commission of the European Communities and representatives of each of the Pacific Parties. 

3 The Committee on Trade in Goods shall be responsible for the implementation of this Agreement and have the powers necessary to perform this function and any other powers and functions conferred on the Committee by the provisions of this Agreement or the Partnership Framework Agreement. 

4 The Committee on Trade in Goods shall take decisions by consensus and establish its own rules and procedures. 



	Article 23 Review

1 The Committee on Trade in Goods shall establish procedures for the monitoring and regular review of the implementation, operation and performance of this Agreement. To assist it with these tasks a report on relevant matter shall be prepared annually be the Secretariat, which shall be distributed to the Parties to the Agreement. 

2 The Committee on Trade in Goods shall conduct a general review of the operation and terms of this Agreement no later 2011, and thereafter at no later than five-yearly intervals. 

3 The Committee on Trade in Goods shall meet regularly, at least once a year, to discuss the report referred to in Paragraph 1 and any other matter related to the implementation, operation or performance of this Agreement. The meeting should normally be held at the same time and at the same place as the meeting of the Partnership Council or the Partnership Committee established under Articles 3.1 and 3.3 of the Partnership Framework Agreement. 

4 At the meeting of the Committee on Trade in Goods after each review of this Agreement, the Parties may make any decisions they consider necessary or desirable to better implement or further the objectives of the provisions of this Agreement.

5 At the time of the first general review, each Pacific Party shall have the option to withdraw or modify any of its commitments entered under this Agreement where compliance with such commitment has given rise to an unexpected difficulty or level of difficulty.



	Article 24 Secretariat

1 The Secretariat of the Pacific Islands Forum shall provide secretariat services to the Committee on Trade in Goods. 

2 The Secretariat shall perform the functions given to it under this Agreement and the functions set out in Article 3.5 of the Partnership Framework Agreement, mutatis mutandis, in relation to this Agreement. 



	Article 25 Consultation

The Parties shall at all times endeavour to agree on the interpretation and application of this Agreement and shall make every effort to avoid and settle disputes between them and to arrive at a mutually satisfactory resolution of any matter that might affect its operation. 

If a Party considers that:

an obligation under this Agreement has been breached;

any benefit conferred upon it by this Agreement is being, or may be, denied;

the achievement of any objective of this Agreement is being, or may be, frustrated; 

a case of difficulty has arisen or may arise; 

a change in circumstances necessitates, or might necessitate, an amendment of this Agreement; or 

a Party enters or modifies an agreement establishing a free trade area or customs union;

it may notify any other Party and the Secretary General of its wish to enter into consultations. The requesting Party shall state in its request the subject matter of the consultations. The Party so requested shall enter into consultations in good faith and as soon as possible, but in no event later than 15 days after the request is received, with a view to seeking a mutually satisfactory solution. 

Any Party may notify the Secretary General of its wish to enter into consultations within the Committee on Trade in Goods on any matter relevant to this Agreement. The matter shall be put on the agenda to be discussed at the next scheduled meeting of the Committee on Trade in Goods. If the Partnership Committee is not scheduled to meet within 180 days from the date on which the request was made a meeting of the Committee of Trade in Goods shall be called to discuss the matter, if the requesting Party so desires. 

Consultations under this Article shall be undertaken with appropriate regard to relevant cultural values and customary procedures for resolving differences in the Pacific region.



	Article 26 Dispute Settlement

1 Where a Party considers that an existing measure of another Party is in breach of an obligation under this Agreement, that Party may notify the Party considered to be in breach and the Secretary General of its wish to have the matter resolved by arbitration. 

2 No request to have the matter resolved by arbitration shall be made within 60 days from the day a request for consultations on the matter was made under Article 25(2). Where consultations have failed to resolve the matter within that time period or such longer period as may be agreed by the parties the matter shall be resolved in accordance with the dispute settlement procedure set out in 10.5 to 10.13 of the Partnership Framework Agreement. 



	Article 27 Signature, Ratification, Acceptance, Approval

1 This Agreement shall be open for signature by the Community and its Members States and the Pacific Island Countries that have signed the Partnership Framework Agreement and shall remain open for signature for 12 months from the … day of … 2007.

2 This Agreement is subject to ratification, acceptance or approval by the signatories. 

3 Instruments of ratification, acceptance or approval shall be deposited with the depositary. 

4 Neither a state nor the Community may become or remain a Party to this Agreement unless that state or the Community is not a Party to the Partnership Framework Agreement.



	Article 28 Accession

1 This Agreement shall remain open for accession by all of the Pacific Island Countries. 

2 Instruments of accession shall be deposited with the depositary.



	Article 29 Entry into Force and Withdrawal

1 This Agreement shall enter into force 30 days after Partnership Framework Agreement has entered into force and the Community and all of its Members and [3?] Pacific Island Countries deposited their instruments of ratification, acceptance, approval or accession. 

2 Any Party wishing to withdraw from this Agreement shall give notice of its intention to do so to the other Parties. The Party giving notice shall cease to be a Party to this Agreement 180 days from the date on which notice is given to the other Parties, unless the Party has withdrawn its notice in the meantime, in which case it shall continue to be a Party to this Agreement.

3 A Party that notifies its intention to withdraw from the Partnership Framework Agreement under Article 11.7 of that Agreement shall be deemed to have given notice of an intention to withdraw from this Agreement in accordance with Paragraph 2.



	Article 30 Reservations

No Reservations or exceptions may be made to this Agreement.



	Article 31 Amendments

1 
Any Party may propose amendments to this Agreement to be considered by the Committee on Trade in Goods. Any such proposal shall be made by written communication addressed to the Secretary General at least 60 days before a meeting of the Committee on Trade in Goods at which it is to be considered. The Secretary General shall promptly circulate such communication to all Parties. 

2     This Agreement may be amended through the unanimous agreement of the Parties. 

3
Unless the provisions of the agreed amendment provide otherwise, the amendment shall enter into force 30 days after four-fifths of the Parties have deposited instruments of ratification or accession.  Thereafter, for each Party ratifying or acceding to an amendment after the deposit of the required number of instruments, the amendment shall enter into force 30 days after the deposit of its instrument of ratification or accession.



	Article 32 Duration

This Agreement shall be valid indefinitely.



	Article 33 Authentic Texts

The English language text of this Agreement shall be its authentic language.



	Article 34 Depositary Functions

The Secretary General of the Pacific Islands Forum shall be the depositary for this Agreement. The depositary shall register this Agreement with the Secretary-general of the United nations in accordance with article 102 of the Charter of the United Nations.



	Annex 1 Rules of Origin



	Annex 2 Schedules of Tariff Concessions

Country A

Product               Current Tariff        Timetable

HS 0001-1000      20%                        A (B,C, NA) 

….

Country B …

Timetables

A (timetable)



	Annex 3 Schedule of Exempt Quantitative Restraints
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