[Type text]
[Type text]
[Type text]

[Type text]
[Type text]
[Type text]

BITs in Argentina: An Instrument  to Legalize Subordinating The Country to the Interests of Corporate Groups 

A FOCO Report; Warning: Freely Translated by Anoosha Boralessa (Aug. 2015); not reviewed or revised by bilaterals.org or any  other organization or person 

Introduction 
The forms of foreign investment have changed over the last four decades. Until the seventies, foreign investment by companies was led to meet the demands of the markets of the host state and neighboring countries. This was the stage of “industrialization by substitution of imports”, where the determinants of investment related to the characteristics of domestic markets (size and tariff protection) and the position of the parent companies. The years that followed evidenced the growth and establishment of a new type of investment: subsidiaries developing part of the production process, intergrating it in a centralized strategy where different parts of this process result in an assembled final product, produced on a global scale. Now it is not a case of an exchange of goods (in the classic sense) but of inputs made up in the production of goods that circulate within a company. The international circulation of these inputs is driving transnational corporations (TNCs) to seek to dismantle custom barriers. So, they make the Host States implement open economy policies and liberalize foreign investment. 
An impressive increase in FDI flows results from this process. This leads to governments incorporating this situation in their policies for growth,  generating a bid to attract international investments as a source of finance. This leads to a growing number of countries adopting unilateral policies for liberalization of investment regimes and financial liberalization. 
As these investment flows became more important, this generated the need to place reliance on internationally accepted rules on the matter. In this way, a series of international instruments (bilateral, regional and multilateral) were conceived that incorporated, directly or indirectly, investment issues. Of these instruments, it is worth singling out at the bilateral level, the Reciprocal Bilateral Promotion and Protection Treaty. At the end of 2001, more than 2,000 of these agreements had been concluded across the globe. At the multilateral level, we should single out two of the mutlilateral agreements of the World Trade Organization (the WTO)
.  They are:

· The General Agreeement on Trade in Service (the English abbreviation for which is GATS); and 

· The Agreement on Trade related Investment Measures (the acronym for which is TRIMS).

Also during the 1990s, in order to harmonize the rules that governed investement transactions, in May 1995, the Organization for Cooperation and Economic Development (the OECD) launched the negotiation of one of the most important international initiatives in recent years on the matter: a Multilateral Agreement on Investment, the acronym for which is “MAI”. The objectives of MAI are to establish a broad multilateral framework for international investments setting high standards of liberalization of investment regimes and investment protection; and to establish effective dispute resolution proceedures. 
MAI was also trying to reflect the fact that increasingly, countries that are not members of the OECD, were being converted into important actors in foreign investment, as both importers and exporters. This is why MAI was going to be open to non-member countries that grasped the interest of joining a common regime for investment rules and that found themselves in the conditions of  adjusting to legally binding agrements, high standards  for liberalization and were relying on the capacity to effectively implement them. 
However, after almost three years of intense discussion, in December 1998 once and for all, the death certificate was handed over to MAI in the OECD.  The reasons for its failure include the following: 
· The broad definition of the term “investment”; 
· Long lists of exceptions presented by the negotiators; 
· Pressures imposed by environmental and labour Non-Governmental Organizations; 
· Performance requirements; 
· Pressure applied by France for a cultural carve out; 
· The divergent positions how investment incentives should be handled; 
· The schemes for dispute resolution; and  
· The proposal for a regional clause presented by the European Union. 
This failure highlights the difficulties and contradictions that the process of globalization and trasnationalization of the global economy is going through in its attempt to leapfrog the profound web of interests expressed at the inter-state level. 
Despite the problems that emerged during the discussions and the multilateral agreements, bilateral agreements advanced the standardization and establishment of better conditions for foreign investment to enter nation state  economies. 
Accordingly, bilateral investment treaties (BITs) are relatively recent instruments for protecting foreign investment. While the first treaties were established in the 1960s (the first was actually in 1959), their number rapidly increased in the 1990s, following the pace in the growth of foreign direct investment (FDI). By 1999, this led to the involvement of 173 countries
.
Graph No 1:

Total Number of BITs signed in the world in the period 1959-1999
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Source: UNCTAD, Bilateral Investment Treaties, 1959-1999.

In any event, its principal features have not changed much over the years. The most important clauses are the scope and defintion of what is a “foreign investment” (including portfolio investment and direct investment, tangible and intangible goods); national treatment and most favoured nation treatment; fair and equitable treatment; guarantees and compensation in the event of an expropriation  and reparations for civil wars and revolutions; guarantees  for an absolute right to repatriate profits; and provisions on dispute resolution. Other issues that have been added to some treaties are:

· Performance requirements;
· Freedom to contract; 
· The entry and exit of foreign personnel; 

· Arbitration mechanisms; and 

· General exceptions.
Latin America started using Bilateral Investment Treaties in the last part of the 80s. By the end of the 20th Century, there were about 300. Almost all of these treaties (more than 90% of the total) were signed during the 90s. The majority of them are with Western Europe. 
Following on from the open economy policies of the last decade, foreign direct investment (FDI) to Latin America and the Carribean has increased: whereas in the five year period 1989-1994, the annual average net investment did not reach USD 20,000 million, in the five year period 1995-1999, it rose to more than USD 56,000 million. Although in the years 2000 and 2001, foreign investments fell with respect to 1999, the annual average for the years 1997-2001 is USD 87,000 million (CEPAL, 2001).

As for those countres that formed part of ALADI
, the annual average of the net entry of direct foreign investment between 1995-2001 was USD 59,300 million. The principal factors attracting investment include:

· The implementation of structural reform, especially the privitizaton of big state companies in the energy sector and essential services sector;
· Access to new markets (the impact of the processes of trade and/or custom unions – such as MERCOSUR was important);  
· Free movement of capital; and 
· The possibility of accessing a number of natural resources (the most important including gas, oil and minerals).

In this process, transnational companies were converted into highly dynamic agents in the process of reforming the region’s economies in the nineties. Within the beginning and end of the decade, the participation of transnational companies among the 500 largest companies in Latin America and the Caribbean significantly increased. Whereas in the three year period 1990-1992, transnational companies accounted for 27% of  total sales, in the period 1998-2000, this participation increased to 42%. This highlights the importance they had reached in the region’s economies. 
It is particularly noteworthy that Argentina is one of the countries that signed more BITs (with more than 50 Treaties, it is the country that has signed up to the most number of BITs on the American continent). It now ranks in the group of the 15 countries that have concluded the most number of treaties, thus surpassing Spain (47 treaties), United States, Sweden and Denmark (43 treaties a piece), as well as others. Chart no. 2 sets out the countries that have signed more than 50 BITs.  
Chart No. 2  
Ranking of countries with more than 50 BITs singed in 2000
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Source: UNCTAD, Bilateral Investment Treaties, 1959-1999

Of the total number of treaties that feature in the UNCTAD study, 40% were signed between developed countries and developing countries; 26% between developing countries; 14% between developing countries and Central and Eastern European states; 15% between developed countries and nations of Central and Eastern Europe, and 6% between Eastern states and Central European states. There are only 11 treaties between developed countries. This evidences that it is an instrument that was created essentially to guarantee investments from the most developed nations in the territories of the “Second and Third World”. Developed nations use other instruments generated and sponsored by the OECD,  of which they are members. 
Part 1
Bilateral Investment Treaties in Argentina 
1. Foreign Investment in the Nineties 
In the middle of the last century, Argentina received two big waves of  foreign investment: the first, at the beginning of the 1960s (in the context of the massive surge of US investment in Latin America) and the second during the 1990s. 
In that second period, the international conditions were right to produce a new stimulus for investments in developing countries. The 1980s witnesses an international “backflow” of capital (triggered by the rise in interest rates following the beginning of the Reagan Administration). In contrast, from the beginning of the 1990s, a process of mobilization of finanical and productive capital took place in  the search for high profits and the productive integration of their business units in any place  in the planet. 
The “Washington Consensus” shaped new strategies for transnational capital in Latin America. It was asserted that the role of the state had to be modified; and that the state should  “withdraw” from its activities of economic regulation; that it should be reduced to its bare minimum, and should leave most of its management to the private sector. The state had to be converted into being simply a mere facilitator of business in the private sector, regulating occasionally market “excesses”, or by playing a role in the delivery of non-profit activities. Also, there was support for looking to internationalize economies, to lift barriers to capital and to attract foreign investment. Thus, the “foreign-ization” of companies and the economy, would be indicators of improvements in the economies and Latin American companies, given that the increase in the corporate profits and those of the proseperous elites would improve the quality of life of groups less favoured socially (the theory of the “derrame”).
When Argentina opened its economy in the 1990s, this permitted foreign direct investment (FDI) to enter. Annual flows went from USD 4,432 million in 1992 to USD 10,418 million in 2000. Europe is the principal economic investor in Argentina given that it accounts for 60% of total FDI flows. On a country-by-country analysis, Spain accounts for 38% of total investment flow between 1992 and 2002. It was followed by the United States (23%) and France (9%). If one takes into account the annual averages in the two periods, that can be distinguished according to the evolution of GDP (growth in 1992-1998, and recession in 1999-2002), it is highlighted even more the stake of Spanish investment. For, while in the first stage, average annual investment was headed by the US, in the recessionary period, it was Spanish investment that gave a boost to the entry of different FDI  (Spain passed from representing a third of North American investments to six times these, between 1999 and 2002). In the second stage, there was also an increase of captial coming from France and Brazil (see table 1).
Table No 1:

FDI flows in Argentina by Geographic Area 
Classification according to the level of holding 
(in millions of dollars) 
	 


	1992
	1993
	1994
	1995
	1996
	1997
	1998
	1999
	2000
	2001
	2002 (1)

	Europe
	1,745
	581
	1,019
	1,277
	2,750
	4,618
	4,736
	19,942
	8,658
	2,389
	(1,015)

	 Germany 
	(18)
	101
	224
	15
	250
	547
	466
	70
	88
	(85)
	103

	 Spain
	277
	102
	(172)
	271
	998
	2,085
	1,098
	17,930
	6,760
	673
	(908)

	 France
	421
	154
	577
	140
	502
	225
	1,337
	1,547
	665
	1,721
	(83)

	 Italy 
	494
	(211)
	70
	576
	264
	436
	499
	501
	705
	(129)
	(116)

	 Holland
	172
	91
	277
	166
	155
	955
	986
	(51)
	69
	138
	(57)

	United Kingdom 
	257
	272
	84
	24
	236
	227
	251
	(107)
	53
	57
	121

	 Other countries 
	142
	72
	(41)
	85
	346
	143
	99
	52
	317
	14
	(75)

	North America 
	1,350
	1,706
	1,810
	2,421
	2,418
	3,217
	1,363
	3,773
	1,093
	(49)
	(588)

	 United States 
	1,105
	1,555
	1,714
	2,303
	2,190
	3,074
	1,352
	3,763
	1,142
	22
	(543)

	  Other North American States 
	245
	151
	96
	118
	227
	143
	10
	10
	(50)
	(71)
	(45)

	Central America  and the Carribean
	9
	21
	41
	140
	(24)
	21
	191
	425
	52
	(108)
	(9)

	South America 
	612
	408
	324
	1,045
	990
	804
	510
	(514)
	112
	(147)
	1,239

	  Chile
	501
	317
	190
	784
	913
	578
	327
	(440)
	99
	(119)
	(60)

	  Other  South American States 
	111
	91
	134
	261
	77
	226
	184
	(73)
	13
	(27)
	1,299

	Other Regions
	716
	77
	444
	728
	817
	501
	492
	359
	504
	80
	1,149

	TOTAL
	4,432
	2,793
	3,637
	5,610
	6,951
	9,161
	7,292
	23,986
	10,418
	2,166
	775


Note: (1) Provisional Data
Source: Directorate of International Accounts, Ministry of the Economy.

A knock on effect of this type of variation was that Spanish capital  increased its participation of the total FDI in Argentina. Whereas in 1998 it only held 10% of the total foreign investment, in 2002 it went on to control 26% of it. In this same period, the presence of North American capital reduced from 36% to 28% of the total. It is important to highlight then, that in a decade, Spain has almost succeeded in equalling the North American presence, which had been performing for many decades in the Argentine economy. 
Most FDI flows in the period 1992-2003 corresponded to transfers of shareholdings of national capital (public or private). Until 1993, these  transactions were related to the process of privitizations. Thereafter, FDI was brought in the sale of companies of domestic ownership in an increasingly number of sectors.  So, whereas in the first two years, the principal transactions took place in the  energy sector (oil, gas and electricity) and water, from 1994 and up to 1997, it was the manufacturing industry that received the biggest portion of FDI, mainly in the food & drink, chemicals and automotive sectors. At the start of the recessionary period (1999-2002), it was the oil sector, banking sector and communications sector that renewed foreign investment flows in Argentina
.
2. Investment Promotion and Bilateral and Multilateral  Activism in  Argentina 
The laws of State Reform and  Economic  Emergency passed mid-1989, provided the legal framework for the deregulation process,  opening up markets and the structural reforms in Argentina.  This triggered the participation  of  foreign investment in the privitization of public companies. Also with the capitalization of external debt, the  prior requirements for entry in the telecommunications and IT sectors  (for example, that the  companies that operate television and radio had to be Argentine nationals) were not applied.  Enrollment in the Register of Foreign Investment was declared optional.  In 1993, a new Law on Foreign Investment was approved (no. 21.382). This law is currently in force. It prescribed the regulation previously stipulated for some sectors  and established wide freedom for  movement of capital, without limitations  for the remittance of dividends (exempted from specific taxes), so as to not access programmes of public or private financing. In these years, licences for exploiting mines and deposits of oil and gas were granted; extracted crude oil and fuel products were  made freely available. This generous  liberalization also covered the finanical, trade, nuclear energy and media sectors. Very few limitations on foreign investments remain. The remaining limits include limits on real estate in border areas or some municipal or provincial regulations.  
Regarding measures directed at promoting and protecting foreign investment, reference may also be made to legislative approval of laws relating to intellectual property and patents, to instruments providing custom incentives  (which led to a rapid decrease of tariffs on the import of capital assets), fiscal  incentives (for example, forest regimes (from 1992) and mining (from 1993) that include Fiscal Stability clauses) and  tax deductions.
Naturally, the growth of exchanges in Mercosur also operated as a driver for the entry of investors from outside the region, seeking new market scales, the potential for intra-group trade and specialization between subsidiaries (the automotive regime that established a system of trade, balanced by business between Argentina and Brasil, is the most important of the sectoral regimes  set up in the last decade).
The context for these actions to promote  foreign investment, is a period when the Argentine state was taking important action aimed at establishing commitments in binding bilateral and regional agreements  on foreign investment. In 1991, Argentina became party to the Convention establishing MIGA (Convention establishing the Multilateral Investment Guaranteeing Association of the World Bank). In May  1991, it signed the Convention on the Settlement of Investment Disputes between States and Nationals of Other States. This makes it a member of the International Centre for the Settlement  of Investment Disputes (ICSID), a World Bank institution that operates as a tribunal for the resolution of investment disputes.
 Throughout the last decade, Argentina signed treaties to avoid double taxation  with several European countries (Germany, Austria, Spain, France and Italy) and America (Brazil, Chile), all of which are in force. Furthermore, Argentina was an observer to the negotiations on the OECD’s Multilateral Agreement on Investment (MAI) and also formalized  its intention to adhere  to this agreement
. 

3. Bilateral Investment Treaties, Corporate Strategies and Economic Policy 

At the bilateral level, at the same time Argentina opened its markets to foreign investments,  it began to rapidly sign and ratify investment treaties. As we have already mentioned, Argentina is the American country  which has signed the highest number BITs. The evolution [of its BIT program] shows that in the first  four years that these were ratified, almost 60% of all Bits signed by the National Government entered into force
. 
Chart no. 3

Number of BITs ratified by the Argentine Parliament per year. 
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Source: FOCO prepared this chart using data provided by the National Congress of Argentina. 
It is important to note that in first year of treaty ratification, nearly every treaty was concluded with countries that were members of the OECD (10 out of a total of 11 treaties). The countries involved included: Spain, Italy, France, US, Great Britain and Germany; in other words, the most important foreign investors in Argentina
. This show that there is clearly a positive correlation between the  presence of investors from the most developed nations and the search for guarantees for their companies to play in the domestic market. So the BITs that Argentina signed with many OECD countries were ratified between 1992 and 1995.  This period coincides with the privitization of the biggest public companies (gas, electricity, oil, and the supply of drinking water and sewerage companies). In this process, the presence of foreign companies, essentially from the aforementioned European nations, was very important. 
The signing and ratification of agreements with other regions shows another time-related reference point. Whereas the BITs with the most developed countries, are related to the first years of “Bilateral activism”, in the case of those established with Latin America and Caribbean countries, the frequency of BIT conclusion  increased between the middle and the end of the 1990s. Treaties with other areas, such as Asia and Pacific countries, and Central and Eastern Europe areas, were made most frequently between 1994 and 1997, and between 1994 and 1998, respectively.

To sum up, the distribution by region, of investment protection treaties signed by Argentina is as follows: Western Europe and North America (excluding Mexico): 30%; Latin America and the Carribean: 24%; Asia and the Pacific: 20%; Central and Eastern Europe: 17%; and Africa: 9%.

As mentioned before, it is possible to establish certain connections between the evolution of foreign investment, the strategies of transnational corporations and those of business conglomerates of domestic capital, and the economic policies promoted during the 1990s. This does not form the basis for asserting that it is patently obvious that BITs were directly related to all these dimensions. However, yes, it may be asserted that this demonstrates a high level of functionality with them.

First, mention must be made of the participation of foreign investment in the privitization process of public enterprises, that constituted the economic sector generating the highest profits within the top tier of Argentine corporate sector during the nineties. Non-residents acquired holdings in the capital of privitised companies both in the form of foreign direct investment (FDI) and portfolio investment (PI). In the period 1990 –1999, 67% of all the funds that were injected in privatizations came from abroad. This highlighted the relevance of FDI in this process, given that half the funds that entered by privitizations took that form
. On the other hand, in the first years of the privitization process, FDI directed to the public sector accounted for more than 40% of the total flows of direct investment. While from 1993 this percentage reduced, between 1990 and 1999, 22% of FDI flows related to national and provincial privitizations. As for the countries of origin of the flows of direct investment generated by the privitizations, five countries account for around 90% of the total flows disbursed in the period mentioned. In order of importance, these countries are: Spain, US, Chile, France and Italy. 
There is yet another aspect of the privitization policy that must be highlighted: its effect on the establishment of a new “business community”, combining two social groups: economic groups of local capital and foreign creditors. During the eighties, these social groups had to face each other in the appropriation of the surplus generated by the entire Argentine economy. Their conflict had led to an outbreak of hyperinflation in 1989 and 1990. In the plan and once state assets had been sold off, efforts were made to get both groups to compromise; furthermore, integrating transnational companies was encouraged. This thus resulted in overcoming mighty conflicts that in previous years had rocked the Argentine Economy. This rearticulation of the interests of the leading members of local economic power (that was more intense in the first years of the 1990s) led to strengthening their power vis-à-vis the rest of society. This consequently also increased their capacity to influence political power and the design of economic policies and foreign investment.  
Second, throughout the nineties, but notably from the second half of this decade, there was a high transfer of Argentine companies into the hands of foreign companies
. This aspect reinforces the fact, that FDI in Argentina was essentially directed at purchasing companies already existing in the market place, to the detriment of new investments  (greenfield investments). The latter are investments that have the greatest impact in terms of modernizing the productive apparatus, increasing jobs, transferring technology and forming capital. In general, greenfield investments were associated with the existence of sectoral regimes or specific incentives (such as automotive, mining or forestry). The sectors that were more heavily involved in the “foreign-ization” of companies were: oil & gas, telecommunications, electricity, banks, financial services, and foods & drinks. From the characteristics of these sectors, it may be concluded that the following was the  primary focus of transnational corporate strategies in Argentina: to acquire assets in markets that were guaranteeing, through regulating the level of concentration of  production, the potential to obtain strong earnings, either through the terms of their concessionary contracts and privitization of public companies or through the level of “oligopolization” of the sector.
Third, a relevant point is that other important actors in the Argentine economy (economic groups of local capital) replicated, on a smaller scale, the transnational corporate strategy of internationalizing activities. This is most visible at the South American level. Some of the companies that positioned themselves in this way, operate in the energy sector and the pharmaceutical and food industries. Among these energies, the principal actions are directed at exploiting privitization policies in the oil and gas sectors in some nations in the subcontinent (Peru, Ecuador and Bolivia, among the most important). At issue is a group of companies which include the oil company Perez Companc (part of the Group of the same name), Tecpetrol (part of the Techint Group), and the Compañía General de Combustibles (part of the Soldati Group). In addition to these, are Pluspetrol (controlled by the Spanish Repsol) and YPF (Argentina’s former state oil company). The first four companies had thrown themselves into operations in the hydrocarbons sector in the Argentine market. This sector was opened to private participation from the beginning of the 1990s.  From the middle of this decade, they continued these same activities, first in countries bordering Argentina and then in other Latin American nations
. 

Other companies of local capital have expanded in the region by internationalizing production. Their strategy was two-pronged. First, they would take advantage of the opening of other economies, needing to overcome certain restrictions that the exchange-anchor laid down in the Convertibility Model, imposed. Indeed, the establishment of this exchange linked to heterogenous opening and inequality in the economy, led to an increase in costs (foreign currency measures) in Argentina. These costs were not compensated by normal measures (such as a variation of the exchange rate and/or an increase in customs  on imports) that economies with floating exchanges could take. This complex situation led some of the biggest firms of domestic capital to try to overcome this difficulty by placing part of their production process in other countries in the region, where the costs were lower than in Argentina. For this reason, logically, they had to rely on their capacity to finance and the possibility of operating oligopolistic markets in Argentina. Some of the large firms in the pharmaceutical sector (such as Roemmers and Bagó) and in the food sector (such as Arcor and Bemberg) accomplished this. Thus, while in the first half of the nineties, Arcor set up subsidiaries across Latin America, from 1995, the other three threw themselves into manufacturing in other countries in South and Central America
. 

At the same time all these different actions in the internationalization of production in all sectors were taking place, Argentina was in the process of signing bilateral treaties with other nations in the region. Thus, whereas in 1994, Argentina signed just one BIT (with Chile), in 1995 it had ratified treaties with Venezuela, Ecuador and Bolivia and in 1996, with Peru; and from 1997 with different countries in Central America and the Caribbean (Cuba, Panama, El Salvador, Costa Rica, Guatemala and Nicaragua).

From the foregoing, we see an overlap in time between the following: 
· the structural constraints set by economic policies; 
· transnational corporate strategies  of foreign capital (and the experiences of the internationalization of production by domestic capital); and 
· the establishment of investment guarantees through BITs. 
On the first level, we see a “fit” between BITs and a) the wave of foreign investments in Argentina linked to the privitization of State assets; and b) the acquisition of companies of local captial by foreign businesses from the middle of the decade. On the second level, we may find that the strategies of internationalization by some big Argentine companies coincide with the BITs signed with countries in the region (that provide markets for local companies to access). That is to say, it is noted that some local conglomerates take the path of learning and replicating, on a smaller scale, the strategies of big transnational corportations. In this aspect, also appears to be included, an investment guarantee through BITs.
4. Principal Features  of the Bilateral Investment Treaties signed by Argentina  

Bilateral Investment Treaties signed by the Argentine State follow the customary format of international investment agreements. Accordingly, reference will be made to some of their features and to their special characteristics that are evidenced in certain cases. 
a. Scope of the Definition of Investment and Investor 
The treaties reflect a very broad characterization of “investment” and “investor”. This implies that falling within their protection, is any class of assets, whether  tangible and intangible, fixed assets or shares. Also included is any type of rights (intellectual property, patents and marks, and manufacturing licenses); and rights to carry out economic and trade activities under contract, that is, the expectation of future profits are also covered. In certain cases, (for example, the BIT signed with Spain) it is also specified that the treaty definition of  investment cannot be modified in the future. 
b. National Treatment 
According to this clause, foreign investors enjoy a treatment similar to local investors.  This implies that any differential treatment attributable to the origin of the investment, may be considered a discriminatory position, generating the possibility of a foreign investor making a claim before an international tribunal for hypothetical damages that could occur. In general, it is specified that “…each Contracting Party … shall grant to the other Contracting Party’s investments made by investors, earnings and activities related with it,  … a treatment that is not less favourable to that granted to its own investors or investors of third states.” This clause is set out together with the fair and equitable treatment clause. This clause is a generic guarantee that appears in all BITs. The guarantee of Most Favoured Nation is also introduced in all treaties. The clause National Treatment (in general, in agreements with countries that form part of economic area agreements, customs  unions or free trade area) includes an exception that prevents this treatment being extended to third countries bound by this type of agreement (such provision is made, for example, in BITs with Germany, France, Italy, the US, Canada, Peru and others).
Anyhow, some treaties carve out exceptions to national treatment. In the US –Argentina BIT, for example, the US “reserves the right to make or maintain exceptions to national treatment in air transportation, navigation, banking, insurance, energy, property, the operation of TV and radio broadcasters, public telephone and telegraph services, and others; also, to certain programmes that involve government guarantees, loans and insurances”. Argentina, for its part, “reserves the right to establish exceptions to national treatment in real estate in  Border areas; air transportation; shipbuilding, nuclear energy centres, uranium mining, insurance, mining
 and fishing”. From the width of the exceptions laid down by each country, it is clear which nation is opening itself more to the possibility of foreign investment.
c. Most Favoured Nation Treatment 
This clause is applied together with the former to guarantee that an investor may rely on provisions in other treaties, potentially more favourable to its interests. Thus, the legal basis of the treaties is universalized by incorporating, accordingly, aspects more favourable to the investor. Thus, the following are included: the definition of investment and investor, guarantees of transfers and repatriation of capital and profits, dispute resolution systems and any other benefit directly related to a foreign investment. All treaties include this clause. 
 Moreover, like the preceding clause, in the Argentine – US treaty, the US stipulates “objections to the MFN treatment in mining on the public domain, maritime services and primary dealership of United States government securities”. Argentina does not lay down any exceptions to Most Favored National Treatment. 
d. Protection of Prior / Existing Investments 
Invesment protection under these treaties includes protection for investments   that have been made prior to the entry into force of BITs. So this extends favourable norms to all foreign investment, independently of when it was made. This is stipulated, for example, in art 11 of the BIT with Italy, in art 8 of the treaty with Germany, in art 11 of the treaty with Korea, in art 12 of the treaty with Peru, etc. This retroactive clause only excludes claims or disputes initiated prior to the entry into force of the treaties (Germany, France and Korea) or initiated or finalized before its entry into force (Italy). In other cases, such as the BITs with Latin American countries, (Ecuador, Peru, El Salvador, for example), no clarification is stipulated with respect to existing investment. 
e. Stabilization Clauses 
There are treaties that establish that if the national legislation relating to the investment made is modified, this amendment does not alter the legislation existing at the time the treaty was concluded. This implies that it guarantees foreign investors that investment conditions will continue, regardless of legislative changes. Such a provision crystallizes the relationship ultimately established between the State Party and the investor, to the investor’s advantage. So, the treaty signed with Panama, contains a prohibition on derogating and modifying laws that affect investment which, if this took place, could be considered an indirect expropriation of the investor. This, moreover, would imply privileging the foregn investor vis-à-vis the national, given that the latter would have to submit to normative change. Similarly, the treaty with the US provides that “laws and regulations that may be prescribed shall not impair the substance of any of the rights set forth in this Treaty”.

f. Performance Requirements 
  “Performance Requirements” are special conditions for authorizing investments in one or several areas of economic activity. These requirements can include measures to drive national or regional development, such as laws to Buy Local, to establish limits to remitting profits abroad, environmental protection, promoting labour, corporate social responsibility, and other economic, social or cultural promotion measures. 
Of all the BITs that Argentina has signed, only the US – Argentine BIT refers to performance requirements. It does so, in connection with the special regime that benefits the Argentine automobile industry.  This treaty establishes that:

“The Argentine government may maintain but not intensify, the existing performance requirements in the automotive industry; and it will eliminate them within eight years from the entry into force of this Treaty”.  
The requirement in this case, is the incorporation of local content in spare parts. The non-existence of these requirements or conditions in the rest of the agreements implies that the Argentine State is abandoning completely the promotion of local development. 
g. Transfers
All treaties establish an absolute freedom to transfer amounts relating to an investment (earnings, compensation, payments, capital contributions,  amortizations of loans, salaries,  or proceeds from sale or  total or partial liquidaton of the investment, etc.)  specifying that these  must  be made without delay  and at the rate of exchange prevailing at the date of the realization of the transfer
.
h. Expropiation and Compensation 
Another aspect that all treaties include is a guarantee to investors in the event of an expropriation. Expropriations can only be carried out for reasons of public interest, in a non-discriminatory manner and accompanied by prompt, adequate and effective compensation. The treaties establish explicitly that investments cannot be nationalized, expropriated or subjected to other actions that imply this type of dispossession. As established in the treaty with France: 
“The measures specified, that could be adopted, will have to give rise to the payment of prompt and adequate compensation. The amount of compensation is calculated on the real value of the investments affected. It shall be assessed in relation to a normal economic situation and prior to any threat of dispossession”. 
Also, the treaty with Italy establishes that the Parties will not establish:

 “any measure that limits, for a fixed  period of time or indefinitely, the right of ownership, possession, control or enjoyment” of  the investments of the other Party. Moreover, the treaties also include the right of foreign investors to receive compensation for losses suffered in armed conflict, revolution, riots, state of national emergency or natural disaster. In this case, when it comes to the compensation or indemnification that investors shall receive, it is prescribed that they shall receive treatment that conforms to international law and that is no less favourable than that granted to national investors or to investors of any third State. 
i. Duration 
Generally speaking, investment protection treaties establish a duration of ten years from the date of ratification.  After the treaty has entered into force, it continues to be in force automatically, unless one of the parties denounces it. In any event, these treaties stipulate that investments are protected even after the treaty has been denounced for a period of ten or fifteen years following the date of termination. 
j. Dispute Resolution 

This aspect takes on much relevance given that the dispute resolution system included in investment treaties allows bringing proceedings against the host state before an investment tribunal. This legitimizes a supranational authority defending the interests of foreign investors in relation to government action on  investments. Indeed, although it provides that, in the first instance, recourse may be made to the competent courts of the state where the foreign investment is  established, it allows an international tribunal to be established, if the local court fails to rule on the merits within a period of 18 months, or if the court renders a ruling but a dispute still exists between the parties. This implies, on the facts, that a foreign investor is free to turn to international tribunals to make a claim against the national state for any damages. This is a novelty introduced by investment treaties, because previously, foreign investors did not have the standing to make a claim; they could only do so through diplomatic channels and through actions that their Home States could take.
The international tribunals referred to in BITs are those established under the rules of the UN Commission for International Trade Law (UNCITRAL), or arbitral proceedings brought under the “Convention on the Settlement of Investment Disputes between States and Nationals of other States”, that the Argentine Republic signed in 1991, and that entered into force in 1994. By accepting to submit to a tribunal of the latter convention (known as ICSID
), the country is accepting external jurisdiction.  Moreover, given that ICSID awards are enforceable and have res judicata effect, the result could be that they are unappealable (if it is held that international treaties are on par with the constitution and have a superior status to national laws). 

The choice of forum also becomes explicitly the investor’s decision (such is the case of the BIT with Italy, France and Peru).  In other cases, the power is not explicitly conferred on the investor, but the opportunity is also open for it to request an international arbitral tribunal to intervene (Spain, Germany).
Part 2
ICSID Proceedings against Argentina

The International Centre for Settlement of Investment Disputes (ICSID) is the international tribunal to which foreign investors turn to when they think that they have been harmed by actions of the Argentine State. 

From 1997 to the beginning of 2004, a total of 32 claims were filed against Argentina. Four of them have been concluded and 28 are still pending resoution (see Table no 4)
.

Chart No. 4

ICSID:  Proceedings initiated against Argentina,1997-2004
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This section presents information on these proceedings and analyzes specific cases to illustrate the conduct of companies making claims against Argentina. 
1. The Claims That Have Been Decided
Betwen 1997 – 1999, four claims were filed before ICSID. All of them related to economic sectors that had been subject to privitization during the first half of the 1990s. In 1997, the company Lanco International Inc. brought proceedings against Argentina on the grounds that the government had terminated its concession for the exploitation of a port terminal in Buenos Aires, because the concession holder failed to comply with the terms of the tender.  In 1998, the North American company, Houston Industries Energy, launched proceedings relating to a dispute over the concession for the distribution of electricity in the province of Santiago del Estero. In 1999 there were two claims, both linked to the energy sector. The first was brought by the North American oil company Mobil, through its local subsidiary, on the grounds that it was considered damaged because the province of Salta applied to its investment in a joint venture for the exploitation of hydrocarbons, new provincial taxes (called “ingresos brutos”) that were not contemplated in the orginal investment. The second, initiated by the Chilean subsidiary of the Spanish Endesa, also related to fiscal aspects. In this case, the company considered that it had been injured because the province of Neuquén applied provincial taxes (“taxes on stamps”) to its investment in the electricity sector. 
Of the four claims, three companies have discontinued the proceedings, thus terminating their actions. 
2. The On-going Claims 
Most cases that are pending resolution were initiated following the devaluation that terminated the Convertibility Plan. This Plan was in force in Argentina between April 1991 and January 2002. Indeed, the basis for 24 of the  28 on going proceedings is related to different economic policy measures that modified some of the original conditions that drove foreign investment, notably in the privitized companies sector in the  nineties. 
Among the principal measures challenged are:

a. The application of provincial taxes that were not originally forseen. These taxes modified the clauses on fiscal stability (this is the case of the companies Enron and CMS. Both are transporters of natural gas and began proceedings in 2001)
;

b. The declaration of Law 25.561 (called “Economic Emergency” Law) passed by the Legislature. This law put an end to establishing public sevices tariffs in dollars and updating them on the basis of the US Consumer Price Index (“pesification of tariffs”)
. This law had been in place for a good part of the 1990s, and by contravening express provisions of the Convertibilty Law (which prevents the updating of prices and tarifs) had permitted indexing the  tariffs of privitized public services thereby producing for the companies  windfall  profits in dollars (calculated  at about USD 9,000 millon). This had been possible because, for a good number of these years, the price index in Argentina had been increasing at a slower rate than in the United States. Also, the Economic Emergency law established freezing tariffs of public services. 
c. The application of the requirement to make deductions on oil exports. This is because in the context of devaluation, windfall profits were transferred to the export sector (among which were the oil companies) favored by a decrease in internal costs calculated in dollars.

To these three examples, is added the rescission of concession contracts where there is confirmation of an excessive breach of the conditions for the exploitation of the privitized services (in the case of Lanco International, ports, or in the case of Azurix, drinking water and sewerage) or where there has been confirmation of excessive pricing in the contract that was originally signed  (this is the case of Siemens, for the provision of identify documents). As the following  chart illustrates, companies connected with the privitizaton of public services have filed more than 80% of the ICSID proceedings. 
Chart 5

Distribution of ICSID proceedings according to the sector in which the companies are operating.
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By identifying the causes that form the basis for the claims before the  international tribunal, we can  classify  the claims into groups set out  below. 
2.1. Rescission of Contracts 
This is the case of the companies Aguas del Aconquija (drinking water and sewerage in the province of Tucumán), Azurix (drinking water and sewerage in the province of Buenos Aires) and Siemens (provision of identity documents)
.
The proceedings brought by Aguas de Aconquija is the biggest of the ICSID claims initiated against the Argentine State, and throughout these years it has made several ICSID claims.  Originally, it was the provincial state of Tucumán that  rescinded the concession. However, due to the conditions agreed under  international treaties, it is the National State that must handle this claim (the same goes for the other provincial concessions). The contract with the company was terminated because of various breaches relating to the quality of the service (the company provided “drinking water” in the capital of the province that was not fit for human consumption). ICSID ruled that no provision of the treaty between Argentina and France had been violated, and that therefore, the appropriate channel for the claim was the Tucumán courts. This decision, however, was then annulled partially, and today the dispute has still not been resolved. The company that controlled the capital of Aguas del Aconquija was the French Company Vivendi Universal, one of the leading companies in the world, providing water services. 
Another company operating in the same sector is the North American company Azurix, a subsidiary of Enron Corporation, the main player in 2001 in one of the greatest fraudulent bankruptcies in contemporary history. Azurix accused the provincial state of breaching the investment treaty by unilaterally rescinding the contract. Azurix ignored its own breaches, and reported the State for an alleged violation of the investment treaty between two nations. In October 2001, it advised that it would withdraw from the deal. On 2 March 2002, it followed up on this. The provincial state claims to have abandoned the concession and claimed around 640 million pesos for ground rent and for investments that had not been honoured, plus reparations for damages caused to the province for shortcomings in service delivery. In other words, the company failed to fulfill the commitments it had undertaken on the ground rent, works and, of course, on the expected quality of service delivery
. When its parent company (Enron) filed for bankrupcty, Azurix lost its financial assistance, ended its arrangements with its creditors, thus abandoning its contractual obligations. 
The case of Siemens: this concerns a claim against the State for breach of contractual conditions. This time, the dispute started when the Nation State accepted an offer far above all the other competitors, for printing NID (National Identity Documents) and the computerization of the border crossing.  The Menem Administration granted the contract. However, the government that succeeded Menem revised the contract because it considered that the [unit price of the documents] had been overvalued and the time limits for execution had not been complied with. 
2.2. Fiscal Stability 
Some companies filed claims for the imposition of new provincial taxes on their  local operations, alleging that this violated thus the principle of fiscal stability guaranteed by the terms of the concession and treaties respectively. 

So, Enron Corporation y Ponderosa Assets, L.P., shareholders of Transportadora de Gas del Sur  claimed that some taxes established by some of the Argentine provinces were illegal, constituting an expropriation and a violation of the BIT signed by Argentina and the US. In the Argentine courts, the Supreme Court (“la Suprema Corte de Justicia de la Nación”)  held that charging these taxes was a provincial power. The Nation State claimed that the taxes were within the range of % to 2% of the value of the contracts; that they were not confiscatory  and that a significant part of the additional sums claimed, resulted from penalties and interests that were not attributable to Argentina. Also, it claimed that exempting foreign investors from paying certain taxes would modify the conditions of free competition in the Argentine market given that local investors would not enjoy these exceptions. On this issue, an  ICSID Tribunal held that  it could not rule on the power of national or provincial governments to establish fiscal policies. However,  it could establish  if these  powers violated the rights conferred upon  foreign investors under an international treaty. On this point, the tribunal held that article XII of the US-Argentine investment treaty  defines that, 

“with respect to its tax laws, each Party shall try to treat fairly and equitably investments from  nationals  and companies of the  other Party”
. 
Therefore, it found that  Enron y Ponderosa has a live interest in initiating a BIT claim. At present,  the merits of the matter are  being discussed.

2.3. Pesification of  tariffs and contracts 
Different types of companies are making claims for the pesification of tariffs and dollar contracts. Some commenced proceedings prior to devaluation because in 2001,  the Argentine courts resolved that the indexation of  “dollar” tariffs  to the US Price Index was contrary to the provisions of the Convertibility Law. Such are the cases of Enron (the operator of Transportadora de Gas del Sur) and CMS Gas Transmission (the operator of Transportadora de Gas del Norte). To these, are added in 2002 and 2003, an important group of companies in the energy sector and the water and sewerage sector: 
· Camuzzi, Gas Natural, AES, Electricité de France, which are some of  the most important in the gas and electricity sectors; 
· Suez, Aguas de Barcelona, among the water companies; and 
· Telefónica de España. 
In all these cases, the claimant companies are operators of public services  that have been privatized.  

Associated with the pesification of contracts, which occurred as a consequence of “the Convertibility exit”, other companies that had nothing to do with the public services that had been privitized, filed claims. This is because they considered themselves to be prejudiced by economic measures at the beginning of 2002. These companies include Metalpar (Chile), Continental Casualty (a North American insurance company linked to the insurance group CNA), and Unisys Corporation (which initiated proceedings before the national judiciary  for the pesification of a contract).  Metalpar is claiming compensation from the state because its Argentine client (also a private company but an Argentine national) cannot make payments in dollars following devaluation
. The compensation that Metalpar is claiming is based on the Argentina – Chile Treaty that was violated by measures (including pesification) implemented by successive Argentine authorities to escape the serious economic crisis. Such measures affected the company’s net worth, in its dollar sales of leased vehicles. It considered this an expropriation. For the Argentine State, it is an issue of a dispute between two private entities (Metalpar and its Argentine Client).
2.4. Application of Deductions on Exports and Tariff-freezing  
Associated to the previous group, are the claims of the companies in the oil sector that are challenging the National State for applying deductions on oil exports in 2002 and 2003. Although this is not directly related to the provision of a public service, there is a connection between this group and the previous group. This is because in the process of deregulating the Argentine economy, the concessions for exploiting oil areas that before the nineties were in hands of the State (through the former State oil company, YPF), play an important role.  It may be asserted that this category is related to the former. This is because the companies involved also had added to their claims, the claim for pesification and freezing of prices of gas coming from the well (“en boca de pozo”). These companies are the North American Pioneer and El Paso Energy, the French Total (part of the Franco/Belgium group TotalFinaElf) and Pan American Energy and BP America (both part of the Anglo North American conglomerate, BP Amoco). Because of the influence that the oil and gas market has, it is noteworthy that the company Repsol-YPF has not participated in the claims before the international tribunal.
3. Analysis of Two Particular Cases of Investments Protected by International Treaties 
3.1. Camuzzi International
Camuzzi Argentina S.A.  is a holding compay  of public services. It is a subsidiary of Camuzzi International S.A., a foreign investment fund established by Italian private capital. Its investments in Argentina consist of six companies operating in the sectors for the distribution of natural gas, transport and the distribution of electrical energy, the supply of drinking water and the treatment of effluents. It was originally established in 1992 (as a result of the privitization of Gas del Estado) as a subsidiary of Camuzzi Gazometri S.p.A. According to statements by the company itself, it has invested (at 31 December 2001) more than $440 million. This transforms it into the biggest Italian investment in the Argentine energy sector. 
Regarding the distribution of gas, Camuzzi Argentina S.A. is the parent company of Camuzzi Gas Pampeana S.A. and Camuzzi Gas del Sur S.A. Together, both companies constitute the biggest distributor of natural gas in Argentina, servicing 30% of demand, with approximately 1.3 million clients located in the Provinces of Buenos Aires, La Pampa, Río Negro, Neuquén, Chubut, Santa Cruz and Tierra del Fuego. The area of coverage covers approximately 45% of the national territory and covers some of the country’s richest agricultural regions as well as important industrial and residential areas. Each of the companies (Gas Pampeana and Gas del Sur) holds an exclusive distribution license for 35 years, renewable for another ten years, to operate in the distribution of natural gas. 
In the electrical energy sector, it is the parent company of EDEA S.A. (Empresa Distribuidora de Energía Atlántica S.A.), the holder of the concession for the distribution of electrical energy in the region Este de la Provincia de Buenos Aires. Its concession covers around 40% of provincial territory and reaches directly almost 412,000 clients. Also, Camuzzi Argentina S.A. participates in EdERSA (Empresa de Energía Río Negro S.A.) dedicated to the distribution of energy in the Province of Río Negro and, Transpa S.A. (Empresa de Transporte de Energía Eléctrica por Distribución Troncal de la Patagonia S.A.), the only company transporting energy of Sistema Patagónico.
Finally, there is the parent comany of Aguas de Balcarce S.A. and Aguas de Laprida S.A., holders of the concession for the distribution of drinking water and the treatment of waste, for Balcarce and Laprida, two cities in Buenos Aires.  
 Camuzzi’s claims against the Nation State are based on the pesification of tariffs, on both the distribution of gas and electricity, and the suspension of the clause on tariff adjustment with reference to the US Price Index. 
In any event, the conduct of Camuzzi in its operations for gas distribution was vigorously challenged. Between January 1998 and October 2003 alone, the Ente Nacional Regulador del Gas (ENARGAS) sanctioned, nearly 60 times, the companies Camuzzi Gas Pampeana and Camuzzi Gas del Sur for non-compliance with the provisions of Law 24.076 (relating to the privatization of services for the distribution and transport of gas), in Decrees that define the Basic Rules for the Licence for Distribution of Gas and Service Regulations of this Licence.
  In particular, penalties were imposed because the company failed to comply, again and again, with the following obligations: 

· To ensure open access, free of discrimination, to the distribution network and to extend the network to provide services to third parties that request it;
· To receive, transport and sell gas with due care and diligence and without delay; 
· To operate the network and to provide service regularly and continuously,  prudently, efficiently  and diligently accordingly to good industry practices;

· To make necessary provisions to maintain in operation, permanent, adequate  and suitable facilities for gas distribution;

· To operate and to maintain the condition of the distribution network so that it is not dangerous for human safety and the property of its workers, customers and the general public;

· To establish control systems and adequate measures, to forecast and adequately plan, repairs and maintenance of the distribution network;

· To establish a permanent service for receiving reports of gas leaks; to give the public notice of the availability of these services and to promptly deal with reports;
· To provide ENARGAS information in its possession and to carry out its accountancy in accordance with prevailing accounting standards and rules that ENARGAS establishes;

· In general, to comply with the provisions of the Law and Regulatory Decree that apply to it, Licence provisions, the Tariff and the Service Regulation, the ENARGAS provisions and Transfer Contract provisions.
These penalities included fines ranging from $ 5,000 to $ 120,000. With this,  and the context of all the errors committed (including the refusal to provide a public service to future customers, even when they were relying that this service would be provided), the State could have succeeded in withdrawing the concession for services from  the Italian company. Despite all this, the government now finds itself in the process of renegotiating the concessions for the distribution of gas and electricity. 
3.2. Suez (Aguas Argentinas)

The French group Suez owns in Argentina, companies to provide drinking water and sewerage: Aguas Argentinas, Aguas Cordobesas and Aguas Provinciales de Santa Fe. In total, it is estimated that these companies provide a service that reaches a population of some 11 million people. The Suez group operates internationally in the electrical energy, gas services, water and sewerage sectors.
Aguas Argentinas is the concession providing water and sewerage services to the city of Buenos Aires and 17 divisions of the surrounding areas, a region that has 8.6 million residents. At the time of the concession, 42% did not have sewers  and 30% lacked drinking water. In 1993, this service was handed over to a consortium led by the company Lyonnaise des Eaux-Dumez (now known as Suez). It offered a reduction of 26.9% on the base tariff. The assets for private exploitation were freely transferred, and the company made a committment to make investments for USD 1,300 million in the first five years, and to connect more than 1,300,000 residents to their water service and almost a million to sewers. The results were the following: the tariffs, that should not have increased, increased by 45% between the beginning of the concesssion and May 2001. At the end of the first five years, the breaches [of the undertaking] to incorporate residents to the service totalled 80% on average. As for the investments, they were only 37% of the original commitment (which led, on the ground, to delays in constructing plants for waste-treatment and the failure to expand the sewer network.  This led to a deterioration in the environmental balance in the area where the concession operated, and contamination of the water tables and the bank of the Rio de la Plata).
In accordance with the reports of the Ente Regulador on activities,  contractual breaches assume a deficit with respect to the original commitment of supplying 800,000 residents with drinking water, [connecting] more than a million to sewerage services and more than six million to the primary treatment of sewage. Furthermore, according to the company’s own data, in the period 1993 - 2001, it reinvested around 76% of its profits; however, according to the economic regulator, Aguas Argentinas opted for a capital structure with a level of debt which was higher than that provided in the offer as well as being higher than the level of debt for this type of company under international standards. In 1997, the contract was renegotiated resulting in the State accepting levels of debt superior to that in the concession offer. This means that the company will avoid having to make a capital contribution itself to cover the financial demands of the concession.
Also, evidence was obtained that the concession Aguas Argentinas over invoiced: at the beginning of 2001, the Argentine federal courts established that, during the six previous years, this company had imposed on some 60,000 clients, that were non-residents, charges that were not due. The amount over-invoiced in this period is calculated at some 240 million pesos (equivalent at that time, to the same amount in dollars).
However, these were not the only breaches and conduct by Aguas Argentinas that fell outside the terms of concession contracts.  In September 2001, the the Regulatory Authority (Ente Regulador) sanctioned and fined it for failing to apply the correct tariffs in its invoicing. The Authority verified that Aguas charged its customers an amount for a cubic meter of water that had ceased to be valid from the first day of 1999, when tariff-reduction became applicable. Furthermore, the concession holder ordered its clients that refused to pay the difference. The Authority ruled that Aguas Argentinas should not have claimed the difference that arose from compiling its invoices on a tariff schedule that was outdated. Thus, the firm was fined $ 597,880 for failing to make timely rebates and it was subject to another fine of $ 59,788 for refusing to comply with the deposits relating to the first fine. The Authority had already applied sanctions on it for breach of contracts and for discriminatory treatment of its customers. During 1996, Aguas Argentina was sanctioned 38 times for an amount of $ 4.8 millon. In turn, in 1997, 17 sanctions were applied totalling $ 408,600
. 
Following the  “convertibility exit” and, when the contracts with companies that had been privatized were being negotiated, the Ministry of Economy drafted a document that indicated that Aguas Argentinas was not suffering from any operational deficit that qualified it to request tariff increases; that it failed to comply with invesment and expansion plans for 2001 (it is calculated that its investment fell short of US$ 57.7 million, 50% of the total); that it neither began the works scheduled for 2002; that it had hiked up the tariff between 54% and 65% when it was in charge of the service
. 


Although the company’s breaches in extending the services and the irregularities in over-invoicing are evident, last month, the national government concluded a partial renegotiation (until the end of 2004) of the concession service contract for Aguas Argentinas. This agreement stipulated that there will be no tariff increases until the end of the year, and that the company must invest $ 242 million pesos in expansion works. The works were completed, partly through a trust that the Ente Tripartito de Obras y Servicios Sanitarios (Etoss), the regulatory authority, imposed and that relies on $ 90 million sourced from two increases of 3.9% on tariffs that have been paid, but that, at this time, are not used for this purpose. The rest of the money comes from the operating balance of the concession
. The French are not withdrawing their claim filed with the International Centre for the Settlement of Investment Disputes (ICSID) and only accepted to suspend, until the end of the year, the proceedings on the merits, while the administrative proceedings are continuing. The Argentine Government, for its part, has suspended collecting almost $ 150 million in fines that the Regulatory Authority imposed on the company. 
Conclusions
The achievement of price stabilization in Argentina from 1991, was implemented through a mechanism that established that dollars could always be exchanged for pesos in the ratio  of 1: 1;  and that the amount or reserves held by the Central Bank would cover (at the minimum) all the pesos in circulation or in sight deposits. The underlying logic was, if the State guaranteed that all those that wished to purchase dollars could do so at a fixed rate, the price of the dollar would remain a benchmark for the prices of all other goods and services in the economy, just as happened in previous years. This is how the anti-inflationary policy, that was combined with reducing  import customs on many products, was devised.
This outline implied tying the hands of the State so that it cannot make changes to the exchange policy. As a consequence, it divested  the State of the set of tools  necesary to address currency devaluation of Argentina’s trading partners. 
For the strategy of this fixed exchange rate, opening up to finance was a two way street: it permitted foreign currencies to enter, thus strengthening the policy  of the exchange-anchor. But at the same time, it presented an exit route for the dollars that Argentina wished to retain.  The final balance (that is, an increase in reserves or dollar flight) would be determined by other aspects of the economic policy  implemented in the nineties. 
Among these, we must at least briefly mention two issues that have an impact on the decline in the socio-economic structure of Argentina, that we witness today: the broad deregulation of the markets and the asymmetrical opening of the economy. It was this that induced the participation of foreign investment in the privitization of public companies. It established a broad freedom for the movement of capital, placing no limits on the remittance of dividends. It also reaffirmed that foreign capital be put on an “equal footing” to domestic capital for all economic effects. There was a massive liberalization that covered the entire energy, financial, trade and media sectors. At the same time, Argentina developed a policy leading to a rapid reduction in customs (including those on importing capital assets), although it maintained a certain level of protection for the automotive and  steel sectors.

This combination of measures reshaped the different segments of the local economy. It benefitted those protected from external competition (services in general, and among them, companies that had been privitized) to the detriment of industry. In terms of trade exchange, imports increased during the decade at a far quicker pace than exports. Consequenty, the balance of Argentine foreign trade was negative.

So, in order to balance payments and to maintain convertibility by avoiding the loss of reserves from the Central Bank, Argentina had either to increase exports or to achieve a greater inflow of capital. Given that the increase in sales abroad did not manage to balance the sharp increase in imports nor the other currency exits (that took the form of capital flight, remittance of profits abroad, payment of loans and tourism), Argentina once again, became increasingly dependent on foregin capital flows (loans, direct investments and portfolio investment). Thus, from the hegemonic discourse, this reinstated the “need” to liberalize the conditions for funds to enter and exit, to take loans abroad or to make deposits in foreign currency in the local financial system. The factors enticing investment-entry were: high rates of profitability in public services that had been privitized, entry to industrial oligopoly markets, or rates of interest paid in the domestic market, which were far higher than the international rates. An additional attraction was the guarantee that the Central Bank would exchange each peso for a dollar, when the time came to convert profits and to send them abroad.

In this logic of economic performance, foreign investments played the role of propping up, in part, the Convertibility equilibrium. For this reason, it was necessary to grant these investments very generous conditions to enter, circulate,  operate and to take out their capital. So, bilateral investment protection treaties functioned as the legal basis for crystallizing the conditions agreed at the time of contract and imprinting them on the future. And so, the liberalization of the movement of capital, the opening of the economy, the privitization of public  companies and the process of “foreign-ization” of the majority of leading  Argentine corporations ended being a co-ordinated set of processes, under the legal umbrella that BITs granted foreign investors.
In any event, as is invariably the case, great crises question hitherto unchallenged certainties and values. Th “convertibility-exit”, the context of the political and economic crisis it produced, and the characterization of it that prevailed socially (the crisis of a “speculative and foreign-seeking” model that is replaced by the “the model of production and work” from 2002) enables us to begin to delegitimize some of the principles on which the BITs were signed. Some of them are:

a. The Hierarchy between Norms: the debate is centred around the order of priority between the National Constitution, International Treaties and the Laws passed by Congress. Where foreign investment is concerned, International Treaties are superior to domestic laws. Else put, domestic laws are subordinate to international treaties. This interpretation follows on from the provisions of art 75, para 22 of the National Constitution. Anyhow, this conception collides with the principle that noone can have an absolute right in a state organization nor, as will be commented later on, can they acquire a right that is immune from legal change; 

b. Stabilization Clauses: the impossibility of amending laws on which the investments are established, turns the constitutional principle of amending laws for reasons of general order on its head. In other words, the principle that governs is that laws that were in force when the investment was made cannot be amended. This therefore implies that investors have the right to be compensated for the effects of any legislative amendment. This establishes a privilege for foreign investors over local investors that do not enjoy such a prerogative
;
c. Extension of National Jurisdiction: on the basis of the investment treaties,  the National State recognised that decisions of international tribunals (such as ICSID) take priority over decisions of national courts. Further, as ICSID reserves certain competences for itself (interpretation, anullment or revision of arbitral awards) and as its decisions are binding on the parties and cannot be subject to review by local courts, the international arbitral award is the final authority on dispute resolution. 
These notions have begun to be debated in the context of ICSID proceedings brought against the state of Argentina. For example, in the discussion on jurisdiction, after Argentina’s Procuración del Tesoro opined that international treaties are inferior in the hierarchy, to the Constitution, it is feasible that local courts may scrutinize foreign rulings to ensure that they respect the Constitution. Local courts may transfer jurisdiction for a specific period of time, but always being able to count on a post factum mechanism of accountability
. Also, the current view is that article 75 of the Constitution places some international treaties above the Constitution. But article 75 refers to human rights treaties. Therefore investment treaties are hierarchically superior to ordinary law but inferior to the Constitution.   

On the other hand, international arbitral  tribunals such as ICSID suffer from serious deficiencies. These include: 
a. allowing the integration of several arbitrations at the same time (or successively) but without relation to each other. This could lead to different tribunals taking different decisions on the same cases (for example, when different shareholders of companies that have been privitized, each bring an  ICSID claim);
b. the lack of transparency and publicity of the rulings and the bar on Non Government Organizations from gaining access. Moreover, the principles and the ICSID awards are not published, neither by the tribunal nor the World Bank. 
 
In any event, in tandem with their actions before international tribunals, the claimant companies have also developed a strong lobby group through their representatives in Argentina: the Business Chambers, the embassies of their respective countries and officials of the highest rank in the host state. It was customary for such activities to take place. But in the last three years, in the context of the crisis of convertibility and the “Convertibility-exit”, they were particulary intense. Among those that had major public relevance, the following should be mentioned:

a. The 2002 visit of the former Spanish president Felipe Gonzalez to Argentina, where he made a robust defense not only of Spanish investments in the Argentine territory but also their claims to hike up tariffs in different sectors where they were performing (the oil, gas, electricity, water, telecommunications and banking sectors);

b. the presence of the French Vice Chancellor in May 2004, during the renegotiation of the contract with Aguas Argentinas (of the French Suez) and  the opening of negotiations with the electrical sector (where Electricité de France is present); the French official linked successes in these negotiations to a position to Argentina’s advantage: that it could have the French state within the IMF directorate when discussion on Argentina’s external debt restructuring plan
 was underway. Two years later, in August 2002, the Argentine government had accepted modifying Decree 1090 that prevents companies, privitized in Argentina, from commencing legal proceedings for breach of contract and at the same time renegotiating their  investment contracts in Argentina, all as a consequence of a formal protest from France and a brief visit to Buenos Aires from Muselier
.
Another clear example of corporate lobbying is the pressure applied by the US  Chamber of Commerce in Argentina (Amcham), when the National Congress was discussing a new law on broadcasting in 2001. This Chamber, on behalf of foreign investors of US origin, made several presentations before the legislators, challenging the draft law because it considered it had “numerous provisions that seriously affected foreign investment”
. Thus, the Chamber used the Treaty for the Promotion and Reciprocal Protection between Argentina and the US as the basis for  their defense to criticize numerous articles in the cited draft. It put forward the treaty provisions on national treatment, performance requirements and stability (“other provisions of the Treaty establish that no regulation passed by either Parties shall prejudice in any way, the essence of the rights granted and agreed under the Treaty”). Finally, it warned that if they do not take into account its analysis, the result would be seriously detrimental to Argentina: “ it would cause the termination of investment in the multisignal television sector to the Republic of Argentina”. This would force the closure of sources of local work and threaten  flight of investment in general (“transferring this flow of investment  to other countries in Latin America”) and specifically  those investments of the companies  that belong to Acham: “the investments  that Amcham members have made in global matters of media, advertising and technology also shall be moved to other markets”.
The highly intense lobbying activities and the action being taken on a daily basis in the offices of officials, express the will of the companies to establish the conditions to renegotiate contracts of public services that have been pritivitized and to maintain the excellent conditions for  foreign investment  in Argentina guaranteed by BITs. 

For this reason, in claims before international tribunals such as ICSID, the dispute is not over monetary redress for the alleged harm suffered by  foreign investors. Rather, the dispute is over the strategy adopted by foreign investors who count on the possibility of agreeing good levels of tariffs and profits in the new circumstances imposed by the devaluation. This is, they use the threat of proceedings as a weapon in the negotiations. Till now, this strategy has had  positive results for businesses; for where it has been advanced, in the renegotiaion of the contracts and concessions, the companies have been able to avoid the penalty imposed for breaches in service delivery; where their investments are concerned, they are obtaining increased tariffs (for example, the companies that operate in the gas sector) and reductions in investment plans set out in the original contracts are being discussed.  
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Annex 1

List of  the Bilateral Investment Treaties signed by the Executive  and Ratified by the National Congress 
	
	Country 
	Law No.
	Date of sanción legislativa

	1
	Germany 
	24.098
	10/6/92

	2
	Switzerland 
	24.099
	10/6/92

	3
	France
	24.100
	10/6/92

	4
	Poland
	24.101
	10/6/92

	5
	Sweden
	24.117
	5/8/92

	6
	Spain 
	24.118
	5/8/92

	7
	Italy
	24.122
	26/8/92

	8
	Belgio-Luxembourg
	24.123
	26/8/92

	9
	US 
	24.124
	26/8/92

	10
	Canada
	24.125
	26/8/92

	11
	Great Britian  
	24.184
	4/11/92

	12
	Egypt
	24.248
	13/10/93

	13
	China
	24.325
	11/5/94

	14
	Austria
	24.328
	11/5/94

	15
	Hungry
	24.335
	2/6/94

	16
	Turkey 
	24.340
	9/6/94

	17
	Chile
	24.342
	9/6/94

	18
	Holland
	24.352
	28/7/94

	19
	Tunisia 
	24.394
	9/11/94

	20
	Armenia
	24.395
	9/11/94

	21
	Senegal
	24.396
	9/11/94

	22
	Denmark 
	24.397
	9/11/94

	23
	Bulgaria
	24.401
	9/11/94

	24
	Romania
	24.456
	8/2/95

	25
	Venezuela
	24.457
	7/3/95

	26
	Bolivia
	24.458
	8/2/95

	27
	Ecuador
	24.459
	8/2/95

	28
	Jamaica
	24.549
	13/9/95

	29
	Croatia
	24.563
	20/9/95

	30
	Portugal
	24.593
	15/11/95

	31
	Malaysia
	24.613
	7/11/95

	32
	Finland
	24.614
	7/11/95

	33
	Peru
	24.680
	14/8/96

	34
	Ukraine 
	24.681
	14/8/96

	35
	Korea
	24.682
	14/8/96

	36
	Australia
	24.728
	7/11/96

	37
	Cuba
	24.770
	19/2/97

	38
	Israel
	24.771
	19/2/97

	39
	Vietnam
	24.778
	19/2/97

	40
	Indonesia
	24.814
	23/4/97

	41
	Morrocco 
	24.890
	5/11/97

	42
	Panama
	24.971
	20/5/98

	43
	Mexico
	24.972
	20/5/98

	44
	Czech Republic 
	24.983
	3/6/98

	45
	Lithuania
	24.984
	3/6/98

	46
	El Salvador
	25.023
	23/9/98

	47
	Costa Rica
	25.139
	4/8/99

	48
	Guatemala
	25.350
	1/11/00

	49
	Nicaragua
	25.351
	1/11/00

	50
	South Africa 
	25.352
	1/11/00

	51
	Russia
	25.353
	1/11/00

	52
	Thailand 
	25.532
	27/11/01

	53
	India
	25.540
	27/11/01

	54
	Greece
	25.695
	28/11/02


Source: FOCO 
Note: Argentina has ratified 54 bilateral investment treaties. UNCTAD arrives at a different total. This is because whereas our analysis takes into account the treaties ratified by the National Congress in  April  2004, the UNCTAD data refers  only  to treaties that have been signed.
ANNEX 2

ICSID 
List of Contracting States  and Signatories to the Convention 
(Information as of 3 November 2003)
	State
	Signature 
	Entry into force of the Convention 

	Afghanistan
	30 Sep. 1966
	25 July. 1968

	Albania
	15 Oct. 1991
	14 Nov. 1991

	Algeria
	17 April. 1995
	22 Mar. 1996

	Argentina
	21 May 1991
	18 Nov. 1994

	Armenia
	16 Sept. 1992
	16 Oct. 1992

	Australia
	24 March. 1975
	1 Jun. 1991

	Austria
	17 May 1966
	24 Jun. 1971

	Azerbaijan 
	18 Sept. 1992
	18 Oct. 1992

	Bahamas, The 
	19 Oct. 1995
	18 Nov. 1995

	Bahrain
	22 September. 1995
	15 Mar. 1996

	Bangladesh
	20 Nov. 1979
	26 Abr. 1980

	Barbados
	13 May 1981
	1 Dec. 1983

	Belarus
	10 Jul. 1992
	9 Aug. 1992

	Belgium 
	15 Dec. 1965
	26 Sep. 1970

	Belize
	19 Dec. 1986
	 

	Benin
	10 Sept. 1965
	14 Oct. 1966

	Bolivia
	3 May 1991
	23 Jul. 1995

	Bosnia and Herzegovina
	25 April. 1997
	13 Jun. 1997

	Botswana
	15 Jan. 1970
	14 Feb. 1970

	Brunei Darussalam
	16 Sept. 2002
	16 Oct. 2002

	Bulgaria
	21 March. 2000
	13 May 2001

	Burkina Faso
	16 Sept. 1965
	14 Oct. 1966

	Burundi
	17 Feb. 1967
	5 DEc. 1969

	Cambodia 
	5 Nov. 1993
	 

	Cameroon
	23 Sep. 1965
	2 Feb. 1967

	Central African Republic 
	26 Aug. 1965
	14 Oct. 1966

	Chad
	12 May 1966
	14 Oct. 1966

	Chile
	25 Jan. 1991
	24 Oct. 1991

	China
	9 Feb. 1990
	6 Feb. 1993

	Colombia
	18 May 1993
	14 Aug. 1997

	Comoros
	26 Sep. 1978
	7 Dec. 1978

	Congo, Democratic Republic of  
	29 Oct. 1968
	29 May 1970

	Congo, Republic of, 
	27 Dec. 1965
	14 Oct. 1966

	Costa Rica
	29 Sept. 1981
	27 May 1993

	Côte d’Ivoire 
	30 Jun. 1965
	14 Oct. 1966

	Croatia
	16 Jun. 1997
	22 Oct. 1998

	Cyprus 
	9 Mar. 1966
	25 Dec. 1966

	Czech Republic 
	23 Mar. 1993
	22 Apr. 1993

	Denmark
	11 Oct. 1965
	24 May 1968

	Dominican Republic 
	20 Mar. 2000
	 

	Egypt, Arab Republic of 
	11 Feb. 1972
	2 Jun. 1972

	Ecuador
	15 Jan. 1986
	14 Feb. 1986

	El Salvador
	9 Jun. 1982
	5 Apr. 1984

	Estonia
	23 Jun. 1992
	23 Jul. 1992

	Ethiopia
	21 Sep. 1965
	 

	Fiji
	1 Jul. 1977
	10 Sep. 1977

	Finland
	14 Jul. 1967
	8 Feb. 1969

	France
	22 Dec. 1965
	20 Sep. 1967

	Gabon
	21 Sep. 1965
	14 Oct. 1966

	Gambia, The 
	1 Oct. 1974
	26 Jun. 1975

	Georgia
	7 Aug. 1992
	6 Sep. 1992

	Germany 
	27 Jan. 1966
	18 Mayo 1969

	Ghana
	26 Nov. 1965
	14 Oct. 1966

	Greece
	16 Mar. 1966
	21 May 1969

	Granada
	24 May 1991
	23 Jun. 1991

	Guatemala
	9 Nov. 1995
	20 Feb. 2003

	Guinea
	27 Aug. 1968
	4 Dec. 1968

	Guinea-Bissau
	4 Sep. 1991
	 

	Guyana
	3 Jul. 1969
	10 Aug. 1969

	Haiti
	30 Jen. 1985
	 

	Honduras
	28 May. 1986
	16 Mar. 1989

	Hungary 
	1 Oct. 1986
	6 Mar. 1987

	Iceland 
	25 Jul. 1966
	14 Oct. 1966

	Indonesia
	16 Feb. 1968
	28 Oct. 1968

	Ireland 
	30 Aug. 1966
	7 May 1981

	Israel
	16 Jun. 1980
	22 Jul. 1983

	Italy
	18 Nov. 1965
	28 Apr. 1971

	Jamaica
	23 Jun. 1965
	14 Oct. 1966

	Japan
	23 Sep. 1965
	16 Sep. 1967

	Jordan
	14 Jul. 1972
	29 Nov. 1972

	Kazakhstan 
	23 Jul. 1992
	21 Oct. 2000

	Kenya
	24 May 1966
	2 Feb. 1967

	Korea, Republic of
	18 April. 1966
	23 Mar. 1967

	Kuwait
	9 Feb. 1978
	4 Mar. 1979

	Kyrgyz Republic 
	9 Jun. 1995
	 

	Latvia 
	8 Aug. 1997
	7 Sep. 1997

	Lebanon
	26 Mar. 2003
	25 Apr. 2003

	Lesotho
	19 Sep. 1968
	7 Aug. 1969

	Liberia
	3 Sep. 1965
	16 Jul. 1970

	Lithuania
	6 Jul. 1992
	5 Aug. 1992

	Luxembourg
	28 Sep. 1965
	29 Aug. 1970

	Macedonia, former Yugoslav Rep. Of  
	 16 Sep. 1998  
	 26 Nov. 1998

	Madagascar
	1 Jun. 1966
	14 Oct. 1966

	Malawi
	9 Jun. 1966
	14 Oct. 1966

	Malaysia
	22 Oct. 1965
	14 Oct. 1966

	Mali
	9 Apr. 1976
	2 Feb. 1978

	Malta
	24 Apr. 2002
	3 Dec. 2003

	Mauritania
	30 Jul. 1965
	14 Oct. 1966

	Mauritius 
	2 Jun. 1969
	2 Jul. 1969

	Micronesia, Federated States of 
	24 Jun. 1993
	24 Jul. 1993

	Moldova, Republic of  
	12 Aug. 1992
	 

	Mongolia
	14 Jun. 1991
	14 Jul. 1991

	Morocco 
	11 Oct. 1965
	10 Jun. 1967

	Mozambique
	4 Apr. 1995
	7 Jul. 1995

	Namibia
	26 Oct. 1998
	 

	Nepal
	28 Sep. 1965
	6 Feb. 1969

	Netherlands 
	25 May 1966
	14 Oct. 1966

	New Zealand
	2 Sep. 1970
	2 May 1980

	Nicaragua
	4 Feb. 1994
	19 Apr. 1995

	Niger
	23 Aug. 1965
	14 Dec. 1966

	Nigeria
	13 Jul. 1965
	14 Oct. 1966

	Norway 
	24 Jun. 1966
	15 Sep. 1967

	Oman
	5 May 1995
	23 Aug. 1995

	Pakistan
	6 Jul. 1965
	15 Oct. 1966

	Panama
	22 Nov. 1995
	8 May 1996

	Papua New Guinea
	20 Oct. 1978
	19 Nov. 1978

	Paraguay
	27 Jul. 1981
	6 Feb. 1983

	Peru
	4 Sep. 1991
	8 Sep. 1993

	Phillippines
	26 Sep. 1978
	17 Dec. 1978

	Portugal
	4 Aug. 1983
	1 Aug. 1984

	Romania
	6 Sep. 1974
	12 Oct. 1975

	Russian Federation 
	16 Jun. 1992
	 

	Rwanda
	21 Apr. 1978
	14 Nov. 1979

	Samoa
	3 Feb. 1978
	25 May 1978

	Sao Tome and Principe
	1 Oct. 1999
	 

	Saudi Arabia 
	28 Sep. 1979
	7 Jun. 1980

	Senegal
	26 Sep. 1966
	21 May 1967

	Serbia and Montenegro
	31 Jul. 2002
	 

	Seychelles
	16 Feb. 1978
	19 Apr. 1978

	Sierra Leone
	27 Sep. 1965
	14 Oct. 1966

	Singapore
	2 Feb. 1968
	13 Nov. 1968

	Slovak Republic 
	27 Sep. 1993
	26 Jun. 1994

	Slovenia
	7 Mar. 1994
	6 Apr. 1994

	Solomon Islands 
	12 Nov. 1979
	8 Oct. 1981

	Somalia
	27 Sep. 1965
	30 Mar. 1968

	Spain 
	21 Mar. 1994
	17 Sept. 1994

	Sri Lanka
	30 Aug. 1967
	11 Nov. 1967

	St. Kitts and Nevis
	14 Oct. 1994
	3 Sep. 1995

	St. Lucia
	4 Jun. 1984
	4 Jul. 1984

	St. Vicente and the Grenadines  
	7 Aug. 2001
	15 June. 2003

	Sudan
	15 Mar. 1967
	9 May 1973

	Swaziland
	3 Nov. 1970
	14 Jul. 1971

	Sweden 
	25 Sep. 1965
	28 Jun. 1967

	Switzerland 
	22 Sep. 1967
	14 Jun. 1968

	Syria 
	
	

	Tanzania
	10 Jan. 1992
	17 Jun. 1992

	Thailand
	6 Dec. 1985
	 

	Timor – Leste 
	23 Jul. 2002
	22 Aug. 2002

	Togo
	24 June. 1966
	10 Sep. 1967

	Tonga
	1 May 1989
	20 Apr. 1990

	Trinidad and Tobago
	5 Oct. 1966
	2 Feb. 1967

	Tunisia
	5 May 1965
	14 Oct. 1966

	Turkey
	24 Jun. 1987
	2 Apr. 1989

	Turkmenistan
	26 Sep. 1992
	26 Oct. 1992

	Uganda
	7 Jun. 1966
	14 Oct. 1966

	Ukraine 
	3 Apr. 1998
	7 Jul. 2000

	United Arab Emirates  
	23 Dec. 1981
	22 Jun. 1982

	United Kingdom of Great Britian  and North Ireland 
	26 May 1965
	18 Jan. 1967

	United States of America 
	27 Aug. 1965
	14 Oct. 1966

	Uruguay
	28 May 1992
	8 Sep. 2000

	Uzbekistan
	17 Mar. 1994
	25 Aug. 1995

	Venezuela
	18 Aug. 1993
	1 Jun. 1995

	Yemen, Republic of 
	28 Oct. 1997
	 

	Zambia
	17 Jun. 1970
	17 Jul. 1970

	Zimbabwe
	25 Mar. 1991
	19 Jun. 1994


Source: World Bank 
ANNEX 3 
List of ICSID Proceedings against Argentina 

(as of June 2004)


List of concluded cases  
	
	Year 
	Company 
	Country 
	Sector
	Basis for claim 

	1
	1997
	Lanco International, Inc
	US 
	Port terminal 
	Termination of contract 

	2
	1998
	Houston Industries Energy, Inc. 
	US
	Electricity distribution 
	Conflict over the  concession 

	3
	1999
	Mobil Argentina S.A.
	US 
	Exploration and exploitation of oil 
	Fiscal stability 

	4
	1999
	ENDESA 
	(Chile-Spain)
	Hydroelectric generation 
	Fiscal stability 


Source: FOCO compiled this table using World Bank data and newpaper materials. 
List of pending cases 
	
	Year 
	Company 
	Country 
	Sector
	Cause of action 

	1
	1997
	Aguas del Aconquija (Vivendi Universal)
	France
	Drinking water and sewerage services
	Termination of contract 

	2
	2001
	Enron Corporation and Ponderosa Assets, L.P
	US 
	Transport of natural gas 
	Fiscal stability and suspension of  adjustment by the US Consumer Price Index 

	3
	2001
	CMS Gas Transmission Company
	US 
	Gas Transport
	Suspension of the adjustment by the US Consumer Price Index

	4
	2001
	Azurix (Enron)
	US 
	Drinking water and sewerage service 
	Termination / breach of contract 

	5
	2002
	LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc
	US 
	Gas distribution 
	Pesification of  tariffs 

	6
	2002
	Siemens A.G.
	Germany 
	IT services 
	Termination  of  contract 

	7
	2002
	Sempra Energy International
	US 
	Gas Distribution 
	Pesification of tariffs 

	8
	2002
	AES Corporation
	US 
	Generation and 

Distribution of electricity


	Pesification of tariffs 

	9
	2003
	Camuzzi International S.A.
	Italy 
	Gas distribution 
	Pesification of tariffs 

	10
	2003
	Metalpar S.A. 
	Chile
	Auto-motive parts 
	Pesifications of debts 

	11
	2003
	Camuzzi International S.A.
	Italy 
	Electricity Distribution 
	Pesification of  tariffs

	12
	2003
	Continental Casualty Company
	US 
	Insurance 
	Pesification

	13
	2003
	Gas Natural SDG, S.A.
	Spain 
	Gas Distribution 
	Pesification of  tariffs

	14
	2003
	Pioneer Natural Resources Company, Pioneer Natural Resources (Argentina) S.A. and Pioneer Natural Resources (Tierra del Fuego) S.A.
	US 
	Hydrocarbon exploitaton and electricity generation 
	Pesification and implementation of deductions on exports 

	15
	2003
	Pan American Energy LLC and BP Argentina Exploration Company
	US –United Kingdom 
	Hydrocarbon exploitation 
	Pesification and the implementation of deductions on exports 

	16
	2003
	El Paso Energy International Company
	US 
	Hydrocarbon exploitation and electricity generation 
	Pesification and implementation of deductions on exports 

	17
	2003
	Aguas Provinciales de Santa Fe, S.A., Suez, Sociedad General de Aguas de Barcelona, S.A. and Interagua Servicios Integrales de Agua, S.A. 
	Spain  - France
	Drinking water  and sewerage services 
	Pesification of the tariffs

	18
	2003
	Aguas Cordobesas, S.A., Suez, and Sociedad General de Aguas de Barcelona, S.A.
	Spain  - France
	Drinking water and sewerage services
	Pesification of tariffs

	19
	2003
	Aguas Argentinas, S.A., Suez, Sociedad General de Aguas de Barcelona, S.A. and Vivendi Universal, S.A.
	Spain  - France  
	Drinking water and sewerage  service 
	Pesification of  tariffs

	20
	2003
	Telefónica S.A.
	Spain 
	Telecomunications
	Pesification of  tariffs

	21
	2003
	Enersis, S.A.
	Chile
	Electricity Distribution  
	Pesification and freezing tariffs 

	22
	2003
	Electricidad Argentina S.A. and EDF International S.A.
	France
	Electricity Distribution 
	Pesification and freezing tariffs

	23
	2003
	EDF International S.A., SAUR International S.A. and Léon Participaciones Argentinas S.A.
	France
	Electricity Distribution 
	Pesification and freezing tariffs

	24
	2003
	Unisys Corporation
	US 
	Management and archives  and IT 


	Pesification

	25
	2004
	Total S.A.
	France
	Gas Exploitation and electricity generation 
	Freezing of gas prices   

	26
	2004
	SAUR International
	France
	Drinking water and sewerage services 
	Pesification of the tariffs

	27
	2004
	BP America Production Company and others
	US 
	Hydrocarbon exploitation and electricity generation 
	Freezing gas prices 

	28
	2004
	CIT Group Inc.
	Italy 
	Leasing
	Pesification


Source: The FOCO team compiled this table on the basis of data from the World Bank, companies and newspapers. 

ANNEX 4

Information on companies that commenced ICSID proceedings against Argentina en el CIADI

	ICSID proceeding  
	Company 
	Origin
	Main features and companies in Argentina 
	Activity in   Argentina
	Turnover 2002 Principal company (millons of pesos) 
	 Turnover 2002 Principal company  (millions of dollars in December 2002) 

	Concluded 
	Lanco International
	US
	The Port Terminal in Buenos Aires (until 1996)
	Port services 
	This contract was terminated in 1996 
	 This contract was terminated in 1996

	Concluded
	Houston Industries Energy, Inc
	US
	Electricity distribution in Santiago del Estero
	This company operates in the electricity sector 
	 No data 
	 No data 

	Concluded
	Mobil Argentina S.A. 
	US-France
	Mobil operates in oil areas that are under a concession granted by the federal state 
	This company operates in the hydro carbon sector 
	                           103.0 
	                             30.3 

	Concluded
	Empresa Nacional de Electricidad S.A.
	Chile-Spain
	Endesa, a company of Spanish capital, has holdings in the following companies in Argentina: Edesur, Hidroeléctrica El Chocón, Central Dock Sud, Central Costanera and Yacylec
	Generation (thermal and hydro), transmission and distribution of  electricity 
	                        1,060.0 
	                           311.8 

	Pending
	Compañía de Aguas del Aconquija S.A. 
	Argentina (French and Spanish capital)
	Aguas del Aconquija
	Delivery of water and sewerage services in the province of  Tucumán
	This contract was  terminated  mid- 1997 
	 This contrat was terminated mid- 1997

	Pending 
	Vivendi Universal S.A.
	France
	Parent company of Aguas del Aconquija
	 
	This contract was terminated mid- 1997 
	 This contract was terminated mid-1997 

	Pending
	Enron Corporation 
	US
	Participates in the ownership of Transportadora de Gas del Sur (associated with Pecom Energía, part of the Brazilean Petrobras Group)
	Transportation of natural gas  
	                           907.0 
	                           266.8 

	Pending 
	Ponderosa Assets, L.P
	US ( of Enron)
	See Enron Corporation
	See Enron Corporation
	 - 
	 - 

	Pending
	CMS Gas Transmission Company 
	US 
	Participates in the consortium controlling the Transportadora de Gas del Norte (associated with TecGas (The Techint Group), Compañia General de Combustibles (The Soldati group), the French company TotalFinaElf Gas Transmission Argentina and Petronas Argentina de Malasia)
	Transportation of natural gas 
	                           479.0 
	                           140.9 

	Pending
	Azurix Corp. 
	US (Enron)
	Related to the US company, Enron, which was operating under the name Azurix
	Provision of the water and sewerage service in a good part of the province of Buenos Aires
	This contract was terminated mid-2001 
	This contract was terminated mid- 2001 

	Pending
	LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. 
	US 
	One of the companies owned by the company Gas Natural Ban (associated with the Spanish GasBan)
	Distribution of natural gas 
	                           522.0 
	                           153.5 

	Pending
	Siemens A.G. 
	Germany 
	I think that the proceedings is for the National Identity Card  contract 
	Production and sale of electrical devices 
	                           335.0 
	                             98.5 

	Pending 
	Sempra Energy International 
	US 
	Shareholder of Camuzzi Gas Pampeana and Camuzzi Gas del Sur.
	Distribution of natural gas 
	                           381.0 
	                           112.1 

	Pending
	AES Corporation 
	US
	Has holdings in the following companies, as well as others: Alicurá, Central Dique, Paraná-GT, Río Juramento, Central San Nicolás, Caracoles, Termoandes, Edelap, Eden and Edes.
	Generation (hydro and thermo-electrical) and distribution of electrical energy  
	 No data 
	 No data  


Distribution of natural gas. It also participates in other economic activities: water and sewerage, energy, 

	press, security and the environment
	                           827.0 
	                           243.2 

	Pending
	Metalpar S.A. 
	Chile
	 Metalpar Argentina S.A. 
	Manufacture, marketing and financing of vehicles for public transport of passengers 
	No data  
	 No data 

	Pending
	Continental Casualty Company 
	US
	Related to the North American CNA. In Argentina, CNA holds Omega Cía. De Seguros, ART and AFJP
	Insurance 
	 S/D 
	 S/D 

	Pending 
	Gas Natural SDG, S.A. 
	Spanish 
	Majority shareholder of Gas Natural Ban
	Distribution of natural gas 
	                           522.0 
	                           153.5 

	Pending
	Pioneer Natural Resources Company, Pioneer Natural Resources (Argentina) S.A. and Pioneer Natural Resources (Tierra del Fuego) S.A. 
	US
	Produces natural gas and oil 
	Production and sale of natural gas and oil 
	                           119.0 
	                             35.0 

	Pending
	Pan American Energy LLC 
	US-United  Britain 
	Produces natural gas and oil (it belongs to British Petroleum-Amoco and to the local group Bridas)
	Production and sale of natural gas and oil  
	                        2,167.0 
	                           637.4 

	Pending 
	BP Argentina Exploration Company 
	US-Great Britain 
	Produces natural gas and oil (it belongs to British Petroleum-Amoco)
	Production and sale of natural gas and oil  
	No data   
	 No data   

	Pending 
	El Paso Energy International Company 
	US
	Owns the company CAPEX
	Operates in the hydrocarbon sector  
	No data  
	No data   

	Pending 
	Aguas Provinciales de Santa Fe S.A..
	Argentina (French and Spanish  Capital)
	A company controlled by the French Suez Lyonnaise des Eaux (see Aguas Argentinas)
	Delivery of water and sewerage services in the province of Santa Fe
	                           121.0 
	                             35.6 

	Pending
	Suez
	French 
	See Aguas Argentinas and Aguas Provinciales de Santa Fe
	 
	 - 
	 - 

	Pending 
	Sociedad General de Aguas de Barcelona, S.A
	Spanish 
	A company that participates in the consortium controlling Aguas Argentinas
	Deliver of water and waste disposal services in the Federal Capital and in the  surrounding areas 
	 - 
	 - 

	Pending 
	Interagua Servicios Integrales de Agua, S.A. 
	Spain (it was owned by   Endesa and Aguas de Barcelona.  Then in   2002, Agbar purchased 40% of Endesa, and went on to obtain 100% ownership)
	See Sociedad General de Aguas de Barcelona
	 
	 - 
	 - 

	Pending 
	Aguas Cordobesas S.A.
	Argentina (French and Spanish Capital)
	The majority shareholder is the French Suez Lyonnaise des Eaux
	Provison of water and sewerage services in the Province of Córdoba
	                             82.0 
	                             24.1 

	Pending
	Aguas Argentinas, S.A.
	Argentina (French and Spanish capital)
	The French company, Suez Lyonnaise des Eaux, is the majority shareholder. 
	Provision of water and sewerage services in the Federal Capital and the surrounding areas of Buenos Aires 
	                           736.0 
	                           216.5 

	Pending
	Telefónica S.A
	Spain
	Parent company of Telefónica de Argentina (and a number of other companies controlled and connected to it)
	Provision of essential telephone service across the entire territory of  Argentina 
	                        4,135.0 
	                        1,216.2 

	Pending
	Enersis, S.A. and others 
	Chile (Spanish capital)
	See Empresa Nacional de Electricidad S.A. (Endesa)
	 
	 - 
	 - 

	Pending
	Electricidad Argentina S.A.
	Argentina (French capital)
	Company controls 51% of  Edenor and its  major shareholder is the French company, Electricité de France
	Distribution of electrical energy in  part of the Federal Capital  and the areas surrounding Buenos Aires 
	 - 
	 - 

	Pending
	EDF International S.A.
	France
	In Argentina, the French company EDF participates in the following companies: Edenor, Distrocuyo, Edemsa, Hidroelectrica Diamante and Hidroelectrica Los NiIhuiles
	Generation, transmission and distribution of electrical energy (this latter service, in part of the city of Buenos Aires and its surrounding areas, and in the province of Mendoza)
	                        1,064.0 
	                           312.9 

	Pending
	Léon Participaciones Argentinas S.A. 
	 
	This company is connected to SAUR International and EDF International
	 
	 - 
	 - 

	Pending
	Unisys Corporation 
	US 
	 
	I.T. and Utilities 
	
	                             13.5 

	Pending
	Total S.A. 
	France 
	The main companies connected to it are: Hidroeléctrica Piedra del Águila and Central Puerto. Also produces gas and oil in Argentina  (Total Austral)
	Generation of electricity (thermal  and hydro) 
	                           895.0 
	                           263.2 

	Pending
	SAUR International 
	France
	Minority shareholder in Edenor  and has shareholdings in Obras Sanitarias de Mendoza.
	Distribution of electrical energy and services for water and sewerage and electrity
	 - 
	 - 

	Pending
	BP America Production Company and others 
	US-Great Britain 
	See BP Argentina Exploration Company 
	 -
	 - 
	 - 

	Pending
	CIT Group Inc. 
	Italy
	Leasing services 
	 No data 
	 - 
	 - 


ANNEX 5

Sanctions that the Gas Regulator (ENARGAS) applied, between January 1998 and June 2003, to gas companies controlled by Camuzzi International
	Resolution No.
	Date 
	Issue 

	2836 
	09/06/2003
	Fined CAMUZZI GAS DEL SUR S.A. $ 20,000. Ordered CAMUZZI GAS DEL SUR S.A., to proceed to pay its customers affected the sum equivalent to “UN (1) fixed charge”.

	2832 
	06/06/2003
	Fined CAMUZZI GAS PAMPEANA S.A. $ 30.000 for non-compliance with arts. 4.1, 4.2.18 and 4.15.2 of the Basic Rules for License.

	2816 
	28/03/2003
	Penalized CAMUZZI GAS PAMPEANA S.A. with a warning for infringing Point 4.1. of Chapter IV of the RBLD and for non compliance with ENARGAS Resolution Nº 393.

	2815 
	28/03/2003
	Penalized CAMUZZI GAS PAMPEANA S.A. with a warning for having infringed ENARGAS Note Nº 1765/02.

	2780 
	06/01/2003
	Fined CAMUZZI GAS PAMPEANA S.A. for non-compliance with Art. 14 points A, C, D, G and H and 15 point A, Service Regulations, art 4.2.2. and 4.2.18 of the Basic Rules for Licence. In Resolutions Nº 393/96, 408/96 and Notes Nº 3002/95, 3369/95, 388/97, 1154/97, 3297/98.

	2770 
	13/12/2002
	Fined CAMUZZI GAS DEL SUR S.A. $ 10,000 for infringing art. 4.2.16, 4.2.18 and 15.1.2 of the Basic Rules for Licence.

	2765 
	09/12/2002
	Fined CAMUZZI GAS DEL SUR S.A. for failure to comply with art. 14 points (A) and (H); point A of the Service Regulations; art. 4.2.18 of the Basic Rules of the Distribution License and ENARGAS Resolution Nº 393 and 408.

	2754 
	19/11/2002
	Fined CAMUZZI GAS DEL SUR S.A. $ 10,000 for not fulfilling its duty to control. 

	2682 
	07/08/2002
	Fined CAMUZZI GAS PAMPEANA S.A. $ 20,000 for non-compliance with Arts. 4.2.16, 4.2.18 and 15.1.2 of the RBLD.

	2679 
	07/08/2002
	Fined CAMUZZI GAS PAMPEANA S.A. $ 10,000 for failure to observe points 4.2.2, 4.2.3, 4.2.5 of the RBL.

	2676 
	07/08/2002
	Fined CAMUZZI GAS PAMPEANA S.A. $ 5.000 for infringing the procedures established in ENARGAS Note Nº 2709 which had to be complied with prior to interruptions in supply. 

	2675 
	07/08/2002
	Fined GASNOR S.A. $ 10,000 for non-compliance with Art. 4.2.16, 4.2.18, 15.1.2 of the RBLD.

	2674 
	07/08/2002
	Fined CAMUZZI GAS DEL SUR S.A. $ 40,000 for breach of Arts. 4.2.1, 4.2.2, 4.2.3 and 4.2.5 of the  RBLD.

	2651 
	16/07/2002
	Fined CAMUZZI GAS PAMPEANA S.A. $ 30,000 for breach of Section 195 of NAG 100 and the provisions of Annex XXVII of the Contract for Share Transfer.

	2645 
	16/07/2002
	Fined CAMUZZI GAS PAMPEANA S.A. $ 10,000 for breach of points 4.2.16, 4.2.18 and 15.1.2 of the RBLD.

	2644 
	16/07/2002
	Fined CAMUZZI GAS PAMPEANA S.A. $ 10.000 for breach of points 4.2.2. and 4.2.3. of the RBLD.

	2547 
	27/02/2002
	Penalized CAMUZZI GAS PAMPEANA S.A. with a warning for having infringed Law GE-Nº 1-113 when it executed and financed the work " Ramal de Alimentación Hotel Costa Galana."

	2467 
	30/11/2001
	Penalized CAMUZZI GAS PAMPEANA and DISTRIBUIDORA GESELL GAS with a warning for breaching its duty to disclose shareholder agreements or transfers that can trigger unauthorized and illegal positions of control.

	2437 
	14/11/2001
	Penalised Camuzzi GAS DEL SUR S.A. with a warning for breach of point B) 1), Section 614 – Programme for Damage Prevention  – and point 2.3, section A) 11) I) of its guidebook. Penalized the company ONOFRE V.

	2430 
	08/11/2001
	Fined CAMUZZI GAS PAMPEANA S.A. $ 10,000 for non-compliance with Section 723 of NAG-100.

	2362 
	08/08/2001
	Fined CAMUZZI GAS DEL SUR S.A. $ 5,000 for failing to comply with its obligation to control provided in Annex XXVII of its Transfer Contract.

	2301 
	28/06/2001
	Fined CAMUZZI GAS DEL SUR S.A. $ 15,000 for breach of its duty to control as provided in Annex XXVII of its Transfer Contract.

	2290 
	24/05/2001
	Fined CAMUZZI GAS PAMPEANA S.A. $ 80,000 for breach of Sections 613 and 705 of the Argentine Minimum Safety Standards for the Transport and Distribution by Pipe of Natural Gas and other Gases. (NAG)

	2253 
	27/03/2001
	Fined CAMUZZI GAS PAMPEANA S.A. $ 10,000 for non-compliance with point 1.1 of Annex I of ENARGAS Resolution Nº 367.

	1938 
	13/10/2000
	Fined CAMUZZI GAS DEL SUR S.A. $ 10,000 for negligence in the Operation and Maintenance of its distribution system and for failure to comply with Sections 181, 195, 201 and 743 of Law NAG 1000 and 2.7 and 5 of Law GE

	1900 
	18/09/2000
	Fined CAMUZZI GAS PAMPEANA S.A. $ 20,000 for non-compliance with Point 7 (Signalling - Pits - Excavation) of the Minimum Safety Law for Buildings/Roadworks under Construction and Works G.E.-R2-105, Section 181 of Part D (Valves in lines d).

	1753 
	16/06/2000
	Fined CAMUZZI GAS DEL SUR S.A. $ 15,000 for breaching the obligation in Annex XXVII of its Share Transfer agreement, as well as non-compliance with the continual surveillance obligations.

	1743 
	08/05/2000
	Fined CAMUZZI GAS PAMPEANA S.A. the following amounts: 1) $ 90,000 for non-compliance with: a) the emergency plans - Section 615 of NAG 100; b) Plan for Damage Prevention- Section 614 of NAG 100; c) Detection and Control of Leaks (section 70).

	1513 
	10/02/2000
	Fined CAMUZZI GAS PAMPEANA S.A. $ 15,000 for infringing Chapter IX, art. 9.2 of the Basic Rules of the Distribution Licence and arts. 9 and 14, point (g) of the Service Regulations. 

	1468 
	07/01/2000
	Fined CAMUZZI GAS DEL SUR S.A. $ 10,000 for infringing article 9.2 of the Basic Rules of the Distribution Licence and arts. 5, point (g) and 14, points c), (d), (f), (g) and (i) of the Service Regulations.

	1467 
	07/01/2000
	Fined CAMUZZI GAS PAMPEANA S.A. $ 20,000 for infringing art. 9.2 of the Basic Rules of the Distribution Licence and art 14, points c), (f), (g), (h) and (i) of the Service Regulations.

	1345 
	25/11/1999
	Fined CAMUZZI GAS DEL SUR S.A. $ 80,000 for failing to comply with the metaphysics of reaching 100% cathode protection of its system.

	1344 
	25/11/1999
	Fined CAMUZZI GAS PAMPEANA S.A. $ 90,000 for non-compliance with the metaphysics of reaching 100% cathode protection of its system.

	1196 
	17/09/1999
	Fined CAMUZZI GAS DEL SUR S.A. $ 10,000 for negligence in auditing compliance with The Regulations and Minimum Standards for residential gas installation.  

	1195 
	17/09/1999
	Fined CAMUZZI GAS PAMPEANA S.A $10,000 for negligence under the Regulations and Minimum Standards for residential gas installation.  

	1194 
	17/09/1999
	Fined CAMUZZI GAS DEL SUR S.A. $ 25,000 for failing to comply with Arts. 4.2.2 and 4.2.3 of the Basic Rules of the Licence.

	1098 
	03/06/1999
	Fined CAMUZZI GAS DEL SUR S.A. $ 25,000 for non-compliance with Art. 21 of Law 24.076 and Chapter IV art. 4.2.3, 4.2.4 and 4.2.10 of the Basic Rules of the Licence. 

	1022 
	27/04/1999
	Fined CAMUZZI GAS PAMPEANA S.A $ 5,000, for non-compliance with Art. 16 inc. b) y c) Law 24.076, art. 8.1.3. and Appendix 1 of the RBL and the  ENARGAS Resolution Nº10/93.

	1012 
	09/04/1999
	Fined CAMUZZI GAS DEL SUR S.A. $ 5,000 for having entered a building owned by €Estancia Puerto Lobos€, without the owner’s consent. 

	924 
	01/02/1999
	Fined CAMUZZI GAS DEL SUR S.A. for non-compliance with the obligation of control established in Annex XXVII of the Transfer Contract. 

	922 
	01/02/1999
	Fined CAMUZZI GAS PAMPEANA S.A. $20,000 for non-compliance with Section 723 of Law NAG-100.

	921 
	01/02/1999
	Fined CAMUZZI GAS DEL SUR S.A. $ 20,000 for non compliance with Section 723 of Law NAG-100.

	792 
	02/11/1998
	Fined Camuzzi Gas del Sur S.A. ($ 20,000) for non-compliance with Law GE-N1-129 and Law GE-N1-136 and points 4.2.3, 4.2.4. and 4.2.18. RBL. Paid  customers affected an amount equivalent to a fixed charge.

	762 
	11/09/1998
	Fined Camuzzi Gas del Sur S.A ($ 20,000) for non-compliance with Articles 4.2.3, 4.2.4 and 4.2.5. RBL. Payment of a fixed charge to customers affected.

	760 
	11/09/1998
	Fined Camuzzi Gas Pampeana S.A. ($ 40,000) for non-compliance with categorising and remedying leaks, Law 100, Appendix G-11, point 5 and Table 3a.

	759 
	11/09/1998
	Fined Comaco S.A. $ 40.000 for its liability in the accident that occurred in Necochea. Fined Camuzzi Gas Pampeana S.A. $ 40,000 for non-compliance with Section 614 of Law NAG 100 and Art. 4.2.2, 4.2.4 and 4.2.18 Cap. IV. 


	758 
	11/09/1998
	Fined ($ 120,000) Camuzzi Gas del Sur S.A. for non-compliance with the provisions of Reglamento de Servicio, Art. 14, Point (c), (d), (g) and (h). Refund in pesos in the invoices of all customers affected. 

	757 
	11/09/1998
	Fined ($25,000) Camuzzi Gas Pampeana S.A. for non-compliance with the provisions of Regulations, Laws and Recommendations for the Use of Natural  Gas in Industrial Premises, and in  Regulations and Minimum Standards for  installation in residential homes. 

	685 
	10/08/1998
	Fined ($ 10.000) Camuzzi Gas del Sur S.A. for non-compliance with Annex XXVII of its Transfer Contract.

	629 
	10/06/1998
	Fined ($ 30.000) Camuzzi Gas del Sur S.A. for non-compliance with ENARGAS Resolution 113/94, Law 24076, the Basic Rules of its Distribution License for Natural Gas. Notification of a refund both for the customers affected and the National State. 

	588 
	24/03/1998
	Fined ($ 60,000) Camuzzi Gas del Sur S.A. for non-compliance with Law 24076, RBL, the Service Regulations of the Distribution Licence, ENARGAS Resolution 113/94 and Decreto 1738/92. Notification of a refund for customers affected.

	567 
	14/01/1998
	Fined ($ 20,000) Camuzzi Gas Pampeana S.A. for non-compliance with art. 4.2.3, 4.2.4 and 4.2.5 of the RBL and Appendix G 11 A of Law NAG 100.

	566 
	13/01/1998
	Fined ($ 15,000) Camuzzi Gas Pampeana S.A. for non-compliance with the provisions of the RBL on the Distribution, operation and maintenance of the system. 


Source: FOCO using data ENARGAS data
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Letter from the US Chamber of Commmerce 
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Buenos Aires, 13 August 2001 
  
Mr. Pedro Calvo 
President of the  Commission for 
Communications and IT 
Of the Honourable National House of Representatives 
S________________/________________D 
  
Re: Draft Broadcasting Law 
  
With my highest consideration: 
The US Chamber of Commerce in the Argentine Republic (AmCham) has the pleasure of writing to you, as the Chair of the aforementioned Commission, that is scrutinizing the draft law on Broadcasting submitted by the National Government. Our intention is to make you aware that member companies of our Chamber have some concerns regarding some provisions contained in this law, that would affect  their activities  and investments, inter alia, related to commercial communication, programming and broadcasting.
1. GENERAL CONSIDERATIONS 
          The National Government, considering a proposal filed by the Federal Committee  on Broadcasting ("COMFER”), has sent Congress a draft law (the "Draft")  that aims to establish a new regulatory framework for radio, free television broadcasting and Pay TV industries in the Republic of Argentina. We consider this initiative valuable, given the need to put in place a legal framework for these activities that reflects developments in the communications market. However, we feel that the Draft Law as it currently stands, does not meet this objective. 
           Indeed, the Draft Law contains a number of provisions that seriously affect foreign investors, be they advertising agencies, advertisers or suppliers of audiovisual or musical content. 
           For this reason, if the draft were to be approved in its current form, it would have very negative effects for the operations of Amcham members, committed to such activities. 
           Also, it is our understanding that a significant number of provisions in the Draft clearly breach the Treaty for the Promotion and Reciprocal Protection of Investments concluded between the United States  and the Republic of Argentina, that was approved by Law No. 24.124 (the  "Treaty"), as well as the National Constitution of Argentina. 
           In order to establish a clear picture of the effects of the Draft, it is important to recall that Argentina is the best multi–signal television market in Latin America. Consequently, some of the provisions challenged could result in a loss of access to the Argentine market. Also, it will serious prejudice our members’ investment in the rest of the region.

          If the Draft were authorized in its current form, it will seriously impact the television industry in the Republic of Argentina. This is because foreign programme signals, both from the US and Europe, are the most viewed and, in this case, purchased by the consumers. They represent the most important assets for the cable operators that distribute them. It is these assets that enable Argentine cable operators to offer their subscribers, through its broadband network, the possibility of expecting additional services. Such services include internet access and transmission of data including telephony. This permits this potential service delivery to be a model for the rest of Latin America. 
           Furthermore, if the provisions that we have concern with, come into force, this would be a huge blow both for the advertising activity of advertisers and the companies that are leading investors in technology. 
           Indeed, for foreign advertisers, the over-regulation in some parts of the Draft would result in seriously limiting their investments because they would be subject to requirements that do not apply to Argentine companies. These limitations also would affect competition within the market. Without this competition, it is not possible to maintain market stability, which in turn grants the necessary base to achieve the national objectives of growth and the assurance of general well being. 
II. SPECIFIC CONSIDERATIONS: THE DRAFT LAW
           Next, to give you a clearer understanding  of our concerns, we have set out a brief review of the most problematic provisions of the Draft that the members of AmCham encounter: 
1. Article 32 and 39. These articles limit the possibility that the share capital of a licensee is owned by foreign investors or is controlled directly  or indirectly by them. In general, foreign participation cannot be more than  40% of the  share capital  and votes of the licensees. 
While it is provided that these restrictions do not apply when there are international treaties with other countries (article 24, subsection e), we request that it is expressly clarified that restrictions on foreign capital  shall not apply to investors of countries that  have signed "Investment Promotion and Protection treaties " ("BlTs") with the Republic of Argentina, which, in the specific case of the US, is the Treaty. 
2.
Articles 24 and 33 These provisions prevent foreign citizens (physical persons) owning a broadcasting license or from being a member of managerial and supervisory organs of licencee companies.  That said, in this latter case, the prohibition is not absolute but is triggered by the same (40%) percentage limit set out in point 1. 
These provisions  breach art 1 of the Law on Foreign Investment (t. o. in 1991) and article 2 of the Decree 1883/91,  which provide: 
"Foreign investors that  invest capital  in the country in whatever form established in article 3 [including, the acquisition of capital holdings in local companies] aimed at promoting economic activities, or extending or improving existing activities, will have the same rights and duties that the Constitution and the Laws confer on national investors, subject to the provisions of this law that provides special regimes or promotion." 
“Foreign investors shall invest in the country without needing to obtain  prior approval, in the same conditions as investors domiciled in the country.” 
The articles commented on are also contrary to the BITs concluded by the Republic of Argentina, specifically, the Treaty. This is because all of them seek to impose on the Argentine State, the duty to treat foreign investments and foreign investors no less favourably than it treats local investments and investors.  
Finally, the  restrictions on foreign directors also challenges the provisions of article 256 of the Law on Commercial Companies (de la Ley de Sociedades Comerciales)19.550. This is because this law does not require members of corporate management organs to be nationals. All it requires is that  that the majority of them have their genuine residence in the country. 

We therefore suggest eliminating these restrictions, or at least clarifying that they do not apply to citizens of countries that have signed BITs with the Republic of Argentina. 

3.
Article 56 d), this requires that programs are broadcast in the national language or, in the alternative, with a simultaneous or consecutive translation. There are some exceptions to this requirement (songs,  foreign language teaching programmes etc.). Although exceptions may be carved out to this general principle, express prior authorization from the relevant authority, it is certain that this artificially limits the desire of all those consumers that want to access programmes only in the original language, and that  it underestimates the interest of many ethnic foreigners that live in the country. Furthermore, it does not provide any guidance on how to obtain the aforementioned authorization. Subtitling is a more modern idea to break down  language barriers. It allows, promoting foreign languages and forms of language, whilst at the same time, providing  a simultaneous translation to the consumer. For this reason, including subtitles,  as an alternative permitted by the law, would be an adequate and reasonable option to the limit mentioned. 

4.
Article 58  This prohibits the regular transmission of basis  signals  generated abroad without the prior authorizaton of COMFER.  Authorization was never required  and since 1993, there has been no need to register any class of foreign investment. Also, we do not understand why registration is required for programmers, given that they only provide the content to distributors and do not operate themselves in Argentina. This is another additional cost, not contemplated in other markets. 

In light of the foregoing, this provision could violate the BITs if authorization is denied or if there is a delay in granting it. 

Futhermore, the need for prior authorization affects the guarantees of press and expression protected by the National Constitution. It also establishes a paternalistIc attitude on the part of the State with respect to the Argentine consumer. This in turn  demonstrates that the State under-estimates the consumer’s ability to choose. In light of the foregoing, we suggest deleting this article. 
5.
Article 59. This provides that foreign broadcasters that broadcast signals in the Argentine Republic through Services Complementary to Broadcasting (Servicios Complementarios de Radiodifusión) must establish a legal residence in the country  and  appoint a representative. This requirement demonstrates a  lack of familiarity with the broadcasting market and international circumstances. Furthemore, there is neither a  definition  nor a conceptualization of the word " broadcaster". This therefore could create uncertainty on the scope of this provision (for example, foreign TV channel or producers of programs). Also, we do not  understand the basis for discriminating by applying the aforementioned limitation only to signals transmitted by Complementary Services. Therefore, our suggestion is that this article should be deleted. 
6.
Article 60. This article requires licensees of sound broadcasting to emit a minimum of 70% of national production of which at least 35% of the musical programming must include works composed, performed or interpreted by Argentine musicians  or residents in the country. This article also impinges on freedom of the press and expression as well as BITs. 
7.
Article 61, sub section e). This article also imposes restrictions on the number of foreign signals that Multi Signal Service (Servicios de Televisión Multiseñal) can transmit.  Such restrictions are greater than those imposed on Free Services. The foregoing criteria are applicable, suggesting that the article is eliminated. This article also establishes a quota for cable-operators, requiring them to reserve a portion of the grilla of programming for local programmes. This establishes an obligation  to promote local arts. 
8.
Article 67. This provision provides several minimum quotas of display for national production. Furthermore, it lays down a requirement that foreign signals that are authorized to be transmitted by Multisignal Television Services and that broadcast fiction programs constituting more than 50 % of  their daily programaming, to pay up 2% of their gross annual revenues "to establish" producing national  cinema. This requirement is discriminatory and must be eliminated. Finally, as we are dealing with private commercial activities, neither cinema nor theatre would be subsidized through the law. This article implies furthermore the hiddent transfer of corporate risk. 
9.
Article 68.  We cannot understand the parameters (residence  or workforce) for defining  National Production. We suggest modifying the definition. 
10.  Artículo 80 (g). This provides that 75% of all advertising must be of local Argentine production  and that when the local  unemployment index exceeds 10%, 100% of the advertising must be of Argentine production. Even though we  appreciate that the intention here is to create employment, our concern is that this measure could have the oppposite effect. 
A large  part of the membership of AmCham employs hundreds of persons that could lose their work if their companies stopped operating in Argentina or even if their activities appeared to be seriously reduced. Also, this article does not provide for free competition and does not contemplate situations that arise with respect to pan regional advertising. While an advertising announcement is imported, the music, the dubbing, post-production processes and the locution are also produced in the country. The corresponding taxes and/or charges are paid out. 

It is equally true  that, in light of the current rate of unemployment in Argentina, this article would guarantee that all advertising would be local. This would not allow competition for an indefinite period of time. Thus as in other sectors, there is no prohibition on importing products that a company can sell, it would be discriminatory to the advertising sector, to require them, only them, to comply with a percentage of national production.  Accordingly, let us recall that the draft requires also a minimum of national programming, a question that has increased by far the impact herein cited. 
With  respect to  advertising across the region, many members of AmCham exhibit commercials for their products, that only can be bought pan regionally. The elimination of pan regional advertising could put more pressure on our distributors and would threaten the development of the advertising industry in the Republic of Argentina. 
Moreover, a requirement such as this one could be compared with the authorization of a provision that requires the industry to only use national inputs to manufacture. Such  an obligation  clearly conflicts with art 2 of the Ley de Lealtad Comercial. This law  defines a  product  manufactured in the country  as "... those that are produced or manufactured in it, although they use raw materials or foreign components in whatever  proportion". Accordingly,  while there is no requirement for other sectors of the industry, this measure corners  advertisers in a position of  unequal opportunity and competition. 
11. Article 82 (d). This imposes a time limit of four minutes per hour, on advertising for channels that broadcast foreign programmes in cable. In contrast, local cable has access to eight minutes per hour and air channels have access to 12 minutes. This article is prejudical to foreign programmers and advertisers. 
A more just and competitive regulatory framework would permit all media to operate  with the same opportunities to sell adverts. Consequently, it would be fair and equitable for all parties to expect the same amount of time for adverts (12 minutes per hour for advertising). Also, this article would  impose a  restriction on  foreign  advertising, that does not exist in other Latin American markets and that could cause an adverse reaction against advertising produced in the Republic of Argentina. Also, it is fitting to specify that there was a parallel increase  of commercials produced in the Republic of Argentina and this was not been prejudiced by the growth of cable. 
Furthermore, it must not be left out of consideration that the advertising turnover  of cable permits reducing the cost of subscription to the customer. Also, to access  international markets,  the majority of programmes, including those produced in Argentina, are filmed 44/45 minutes per hour. This condition of format, universally established, will affect the conditions operating in broadcasting signals in the Republic of  Argentina. 
In its turn, this article is intimately connected with Articule 153 that requires all programmers to pay 8% of their gross turnover  to CONARTE, under the “Taxes” section of the Draft. This gross income of  foreign programmes is derived exclusively from advertising  sales. 

This tax, then, would constitute a double imposition given that cable operators are already paying this charge at a higher taxable rate.  Furthermore, if one aggregates this with the Value added tax and the tax on gross profits, the resulting tax burden would make the activities and investments of Am Cham members unsustainable. 
Furthermore, no similar charge is applied elsewhere in the American continent. So adopting this measure would be a comparative disadvantage to attract foreign investment to the Republic of Argentina. 
12.
Article 160 and  161.  These provisions establish custom exemptions and tax advantages for series, films or programs for television  where the sound track is  dubbed in Spanish by Argentine professionals in Argentina. We consider that this is an unfair way of promoting work in the Argentine Republic. 
III. THE BILATERAL INVESTMENT TREATY BETWEEN THE UNITED STATES AND THE REPUBLIC OF ARGENTINA 
The treaty regulates investments of capital, debt, service contracts and investments made, whether directly or indirectly, in the Republic of Argentina or in the United States,  by individuals or legal persons of either of the two countries.  
The general principle established in the treaty is that both the Argentine Republic and the United States of America, shall admit and treat these investments the same way that they treat investments of their own citizens and companies. Specfically, art.  5 of the Treaty establishes that neither Party shall impose [performance requirements] that determine that certain services or goods must be acquired locally or which  impose similar obligations. [Translator’s note 1: art 5  of the Treaty does not relate to performance requirements but to to capital transfers; Art 2, subsection 5 relates to performance requirements] The Treaty highlights that [each  Party] will grant equitable and fair treatment to all investments, that it will give them protection and security  and that, in any case, will not give them a treatment less favourable than that granted under international law. Furthermore, other provisions of the treaty establish that no regulation prescribed  by either Party shall in any way  infringe the rights granted and  conferred under the Treaty. 
The Treaty establishes that each  country  will comply with  investment commitments that they have undertaken. In addition, each Party must establish mechanisms to validate claims under investment laws. 
Furthermore, the Republic of Argentina, through Decree 1853/93, established the principle that foreign investors enjoy equal rights  to local investors and  do not need prior approval. 
In light of the foregoing, it is clear that several provisions of the draft  are in clear breach of the Treaty provisions.
IV. 
THE ARGENTINE CONSTITUTION 
The Argentine Republic has established the following system of hierarchy of laws. Art 31 of the National Constitution  provides that the National Constitution, the laws laid down  by the National Congress and international treaties are the supreme law of the Nation. Article 72 sub section 22 provides that foreign treaties are supreme over federal laws passed by the National Congress. 

So, on the basis of that legal interpretation, the Argentine Constitution is the supreme law of the Nation, followed by international treaties and then the federal law. It follows that the Draft, by violating  bilateral treaties (previously revered), would  also be violating the National Constitution. 
It should also be emphasized that art 20 of the National Constitution establishes that foreigners enjoy the same civil rights  of  the citizens of the Argentine Republic. Such rights  include the right to work, to carry out commercial activities, to own real estate and to sell them. They are not required to become citizens nor to pay additional contributions because they are foreigners. The  predatory character of several provisions in the Draft would result in a specific violation of this constitutional provision. 
V.
CONCLUSION. 

On behalf of important investors in the Argentine Republic that have backed all measures (relating to their activities) required by the authorities, added value to the community and created sources of local work, we believe that if this Draft, in its current form,  is converted into a law, it would  damage the  Argentine economy in many ways. Indeed, it would cause investment to stop flowing to the Republic of Argentina in the multi signal television sector; it would force sources of local work that have multiplied over the last decade to close; and it would transfer this investment flow to other Latin American countries. This situation would not only signify the withdrawal from a market that is important to foreign developers, but would also deprive operators  and  consumers  of a good cultural content that has placed the Republic of Argentina third place, among countries that are consumers of cable television in America, only behind the United States and Canada. 
Also, the activities of foreign advertisers will be seriously affected. For them, the commercial communciaton of their products will be more expensive and complicated, given the limits that were established with respect to national advertisers. Furthermore, investments that members  of AmCham have made on global matters, in media, advertising and technology, will also have to be  moved to other markets. 
All our proposals to  amend this Draft are founded on our  interest  to collaborate in the construction of a legislative framework that updates and incorporates the concepts of globalization and competitivity that apply in the global communications market.  
For this reason,  we remain  completely at the disposition of this Commission to collaborate on putting together a new draft law  or alternative  clauses to those set out in this draft  and also for any clarification  on the points  set out above. 
Regards  of my highest consideration. 
Félix Zumelzu
Executive Director 
� The WTO began operating on 1 January 1995. Its members have subscribed to a series of agreeemnts related to investment, access to markets for service, state purchases,  and intellectual property rights. 





� At the end of 2001, there were more than 2000 BITs. 


� Argentina, Bolivia, Brazil, Chile, Colombia, Ecuador, Mexico, Paraguay, Peru, Uruguay and Venezuela.


� During 1999, the Spanish company Repsol purchased the  oil company YPF, the company with the highest turnover in Argentina. This single transaction represented more than USD 15,200 millon.   Thus this in-bound transfer of capital was the highest  growth in FDI  in this year.


� The Convention entered into force in November 1994. 


� Argentina participated until the end of the negotiations of MAI. In the end, MAI could not be agreed  on because of the conflicting positions that it generated between the countries involved and  pressure from NGOs to terminate negotiations). Furthermore, in the Uruguay Round of GATT (which gave birth to the World Trade Organization (WTO)) in the first half of the 90s, Argentina took a position in favour of international movements of capital within the framework of the Multilateral Agreement on Trade in Services (General Agreement on Trade in Services – GATS).


� Annex 1 presents the list of BITs in force in Argentina.


� See the information in Chart No 1.  


� The participation of foreign  capital in the  privitizations totalled USD 16,000 million  (of which more than USD 12,000 million took the form of FDI). The total capital that entered in the period 1990 - 1999 was almost USD 24,000 million through the sale of State companies. 


� This implied that in the period 1990 – 1999, the participation of the transnational companies in the registers of the leading lights  of Corporate Argentina increased from less than 35% to more  than 60%.


� In the case of YPF,  its  operational  sphere was  internationalized  even  further,  given that  it is operating in different regions in the world, from the US  to Indonesia. Its volume of production, sales and profits substantiate this: it is the Argentine company with the highest turnover. Although its characteristics are not representative of the other oil companies mentioned, it also has developed a strong extracting presence in other Latin American countries.


� For example, Laboratorios Bagó, has 18 subsidiaries in as many Latin American countries including Bolivia, Brazil, Chile, Colombia, Costa Rica, El Salvador, Guatemala, Honduras and Mexico. The food group Arcor, has factories in Argentina as well as Brazil, Peru  and Chile.


� Mining was excluded by a later exception.


� As an exception, the treaty signed with Italy establishes that “each Contracting Party  retains the right, in cases of exceptional difficulties of balance of payments, to estabish limits on transfers, fairly, in a non-discriminatory manner, and in conformity with its international obligations. This limit may not exceed thirty six (36) months, for each investor.  An investor will also be able to divide a transfer in several tranches, for periods  of no more than eighteen (18) months”.


� Up till the end of 2003, the ICSID tribunal  was recognized by  154 nation states. Annex 2 provides a list of countries that are signatories to this Convention. 


� The information  on ICSID proceedings is all over the place and consequently  not well organized. As a result, gathering information on the ICSID proceedings required much time. For we needed to have recourse to different sources (national organizations, international organizations, research centres and newspapers) to be able to form a reasonably structured body of data. We cannot establish precisely what all the claims against  Argentina will total. That said, we can give the estimate that the ICSID claims will total USD 13,000 million. To this, we can add another USD 2,500 million, representing claims in other international tribunals. Some of these amounts included in the ICSID claims are: 


Aguas del Aconquija: USD 375 million; 


Enron Corporation: USD 800 million; 


CMS Gas Transmission Company: USD 265 million; 


Azurix Corp: USD 566 million; 


LG&E Energy Corp: USD 100 million; 


Metalpar: USD 30 million; 


Siemens, USD 550 million; 


Telefónica, USD 3,800 million; 


AES Corporation, USD 1000 million. 


Annexes 3 and 4 provide information on the proceedings and the companies that have brought ICSID proceedings against Argentina.


� These same companies also challenge in  their ICSID submissions, the suspension of the dollarization of tariffs by local  courts in 2001. 


� In 2001, the Argentina Judiciary suspended the clause on tariff adjustments with reference to the US Price index. This is an  antecedent for the article in Economic Emergency Law of 2002.


� There were  four companies in total that rescinded their contracts with the State. To these three presented in this section, we add Lanco International. Its  ICSID proceedings was abandoned by the North American company.


� Azurix  had taken charge of the sanitary services in July 1999. This was after it disbursed USD 438 millions for the concession of 5 of the 6 regions (where the former Buenos Aires water company divided its activities) for a period of 30 years. After a few months of  taking charge, there were problems with service delivery in different areas of the province. In some cases, as well as a lack of water, there were also "errors" in invoicing that translated into increases in tariffs that afterwards had to be cancelled. Several of the Province’s cities were without water for several days. The service users of the city of Bahía Blanca were in the most critical situation.  In mid-2000, they received water that was not fit for consumption for one month. At this time, the regulatory body of province of Buenos Aires fined it $ 500,000  (equivalent to  same amount in dollars).


� Article XII of Law 24.124 (Treaty signed with the USA on the Promotion and Reciprocal Protection of Investments).





� At the end of July 2004, newspapers began reporting that the ICSID arbitral tribunal examining Enron’s claim for compensation for freezing tariffs and charging a tax on stamps, ordered that this claim be suspended for eight months on the understanding that those questions would be settled by the Unidad de Renegociación de Contratos and by the Court, respectively (Página 12, 22 June 2004).


� Metalpar started to operate Argentina in 1996, under the Agreement for Promotion and Reciprocal Protection of Investment (APPI) signed by Argentina and Chile the year before.   It bought the second most important bus factory company in Buenos Aires, Bus Carrocerías S.A.,  and renamed it Metalpar Argentina S.A. In June 1999, El Detalle, the leading company in the sector, in the Buenos Aires market, filed for bankruptcy and wound up its operations. The bus factory company of Chilean capital moved to first place in the manufacturing of car bodies for  collective transport means.





� Annex 5 presents a list of the sanctions that the Gas Regulatory Authority (“Ente Regulador del Gas’) applied to Camuzzi, in the period 1998-2003.


� Illegal invoicing is not a practice exclusive to  Aguas Argentinas. In June 2004, a  court in the city of Córdoba ordered the company Aguas Cordobesas (a member of the same corporate group) to return the money “illegally” charged to the owners of depots and waste grounds, that individually did not have the service at their disposal. 


� On the basis  of this information, Consumer Groups requested that the company’s contract be revoked. This request was not accepted by the national authorities. 


� Else put, clients of Aguas Argentinas contribute almost 40%.


�The clearest example is the entry into force of Law  25.561 (on Public Emergency), and its provisions on pesification of tariffs and its prohibition on updating.  The principle of prohibiting the amendment of laws that were in force when the foreign investment [was made], allows compensation to be calculated with reference to the expectation of profit contained in the initial conditions of the contract. 


� In June 2004, Argentina’s Supreme Court (“la Corte Suprema de Justicia de la Nación”) confirmed it had the power to review awards rendered by arbitral tribunals. This was the case of the construction company, José Cartellone, responsible for the civil work of Hidronor. This company claimed adjustments in the liquidation of works carried out, on the hydro-electric company, Piedra del Aguila, from the mid-eighties to 1991. As the dispute could not be resolved by administrative channels, the parties agreed to submit it to arbitration. The parties also agreed that the award could not be appealed. The award finally established updating those payments. The Nation’s Supreme Court considered this “disproportionate and unreasonable” and also considered that the award suffered from other defects, such as calculating the adjustment a month before the company had required. Thus the court reviewed the award, even though the parties had relinquished the option to appeal. According to government officials, this power to review could be extended to awards rendered by international tribunals such as ICSID. A central aspect of the official strategy to oppose the multimillion claims for compensation consists, rightly, in recovering the domestic courts and distinguishing an expropriation from a regulatory measure that does not require compensation. Examples of such regulatory measures would be the measures taken by Argentina following the 2001 crisis, that affected the conditions in which the privitized entities were operating. In other words, the measures that the National State adopted to exercise its legitimate powers that did not constitute expropriatory acts such as the pesification of contracts. 


� French Vice Chancellor Renaud Muselier stated, “The decisive factor is that first, the political dimension of all these technical problems must be dealt with. Today, both countries clearly have the political will to resolve the technical problems.” (interview in Página 12, 12 May 2004). This official made a statement clearly supporting the proposal to reduce the Argentine external debt: “the approach of Argentina is pragmatic, serious, constructed around  viable options.  What makes  it so, is the fair allocation of responsibility between the population, natural resources and the need to deal with the debt issue” (La Nación, 12/5/2004). So that no doubts remained on what was  exchanged, the Argentine president, Kirchner, thanked France for its support and the solidarity offered to  Argentina in the different phases  of the IMF negotiation (La Nación, 12 May 2004).





� Decree 1090 established that those companies  that have initiated legal actions against Argentina "will remain automatically excluded from the negotiations that the Ministry of Economy’s Commission for the Renegotiation of Contracts of Works and Public Services may take forward with the concessionaires".  The amendment to the Decree enables companies to continue  negotiating with the State provided they have not brought judicial proceedings against Argentina (this means, if privitized companies make claims for breach of contract before international tribunals, provided these tribunals are non-judicial, they  can continue renegotiating.).





� Annex 6 presents the text of a letter written to the President of the Commission for Communications and I.T. of the House of Representatives (la Cámara de Diputados de la Nación). This letter is signed by the Executive Director of Amcham. 
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