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JAPAN-PHILIPPINES
ECONOMIC PARTNERSHIP AGREEMENT

PREAMBLE

Japan AND THE REPUBLIC OF THE PHILIPPINES (hereinafter
referred to in this Agreement as “the Parties”),

Conscious of their warm relations and strong economic and political ties,
including shared perceptions on various issues, that have developed through
many years of fruitful and mutually beneficial co-operation;

Recognizing that a dynamic and rapidly changing global environment
brought about by globalization and technological progress presents many new
economic and strategic challenges and opportunities to the Parties;

Acknowledging that encouraging innovation and competition and improving
their attractiveness to capital and human resources can enhance their ability to
respond to such new challenges and opportunities;

Recognizing that the economic partnership of the Parties would create larger
and new markets, and would improve their economic efficiency and consumer
welfare, enhancing the attractiveness and vibrancy of their markets, and expanding
trade and investment not only between them but also in the region;

Reaffirming that such partnership will provide a useful framework for
enhanced regulatory co-operation between the Parties to meet new challenges posed
by emerging market developments and to improve their market infrastructure;

Bearing in mind their rights and obligations under other international
agreements to which they are parties, in particular those of the Marrakesh Agreement
Establishing the World Trade Organization (hereinafter referred to in this Agreement
as “the WTO Agreement”);

Reaffirming the importance of the multilateral trading system embodied by
the World Trade Organization (hereinafter referred to in this Agreement as “the
WTO”);

Recognizing the catalytic role which regional and bilateral trade agreements
that are consistent with the rules of the WTO can play in accelerating global and
regional trade and investment liberalization and rule-making;

Realizing that enhancing economic ties between the Parties would strengthen
Japan’s involvement in Southeast Asia;
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Observing in particular that such ties would help catalyze trade and
investment liberalization in Asia-Pacific;

Convinced that stronger economic linkages between them would provide
greater opportunities, larger economies of scale and a more predictable environment
for economic activities not only for Japanese and PHILIPPINE businesses but also
for other businesses in Asia;

Determined to create a legal framework for an economic partnership between
the Parties;

HAVE AGREED as follows:
CHAPTER 1
GENERAL PROVISIONS

Article 1
Objectives

The objectives of this Agreement are:
(a) to facilitate, promote, liberalize and provide a stable and predictable
environment for economic activity between the Parties through such

means as:

(1) reducing or eliminating customs duties and other barriers to
trade in goods between the Parties;

(i1) improving customs clearance procedures with a view to
facilitating bilateral trade in goods;

(iii)  promoting paperless trading between the Parties;

(iv)  facilitating the mutual recognition of the results of conformity
assessment procedures for products or processes;

(v) removing barriers to trade in services between the Parties;

(vi)  mutually enhancing investment opportunities and
strengthening protection for investors and investments;
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(vil) easing the movement of business people including
professionals;

(viii) developing co-operation between the Parties in the field of
intellectual property; AND
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cooperation in the field of anti-competitive activities.

to establish a co-operative framework for further strengthening the
economic relations between the Parties through such means as:

(1) promoting regulatory co-operation in the field of financial
services, facilitating development of financial markets,
including capital markets in the Parties and in Asia, and
improving the financial market infrastructure of the Parties;

(i)  promoting the development and use of information and
communications technology (hereinafter referred to in this
Agreement as “ICT”) and ICT-related services;

(iii)  developing and encouraging co-operation in the field of
science and  technology;

(iv)  developing and encouraging co-operation in the field of
human resource development;

(v) promoting trade and investment activities of private
enterprises of the Parties through facilitating their exchanges
and collaboration;

(vi)  promoting, particularly, trade and investment activities of
small and medium enterprises of the Parties through

facilitating their close co-operation;

(vii)  developing and encouraging co-operation in the field of
broadcasting; and

(viii) promoting and developing tourism in the Parties.

Article 2
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Transparency

Each Party shall promptly make public, or otherwise make publicly available,
its laws, regulations, administrative procedures and administrative rulings
and judicial decisions of general application as well as international
agreements which pertain to or affect the operation of this Agreement.

Each Party shall, upon request by the other Party, promptly respond to
specific questions from, and provide information to, the other Party with
respect to matters referred to in paragraph 1 above.

Article 3
Confidential Information

Nothing in this Agreement shall be construed to require a Party to provide
confidential information, the disclosure of which would impede law
enforcement, or otherwise be contrary to the public interest, or which
would prejudice legitimate commercial interests of particular enterprises,
public or private.

Nothing in this Agreement shall be construed to require a Party to provide
information relating to the affairs and accounts of customers of financial
institutions.

Each Party shall, in accordance with its laws and regulations, maintain the
confidentiality of information provided in confidence by the other Party

pursuant to this Agreement, including business-confidential information.

Article 4
Security and General Exceptions

Nothing in this Agreement shall be construed:

(a) to require a Party to furnish any information the disclosure of which
it considers contrary to its essential security interests;

(b) to prevent a Party from taking any action which it considers
necessary for the protection of its essential security interests:

(1) relating to fissionable and fusionable materials or the materials
from which they are derived;

(i1) relating to the traffic in arms, ammunition and implements of
war and to such traffic in other goods and materials as is
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carried on directly or indirectly for the purpose of supplying a
military establishment;

(ii1))  relating to the supply of services as carried out directly or
indirectly for the purpose of provisioning a military
establishment;

(iv)  relating to the procurement of arms, ammunition or war
materials, or to procurement indispensable for national
security or for national defence purposes; or

(v) taken in time of war or other emergency within that Party or in
international relations; or

(c) to prevent a Party from taking any action in pursuance of its
obligations under the United Nations Charter for the maintenance of
international peace and security.

In the application of paragraph 1 above, the relevant interpretations and
operation of the WTO Agreement shall, where appropriate, be taken into
account.

Nothing in this Agreement shall be construed to prevent a Party from
taking any action necessary to protect communications infrastructure of
critical importance from unlawful acts against such infrastructure.

Article 5
Taxation

Unless otherwise provided for in this Agreement, its provisions shall not
apply to any taxation measures.

Articles 2, 3 and 4 above shall apply to taxation measures, to the extent
that the provisions of this Agreement are applicable to such taxation
measures.

Article 6
Relation to Other Agreements

In the event of any inconsistency between this Agreement and any other
agreement to which both Parties are parties, the Parties shall immediately
consult with each other with a view to finding a mutually satisfactory
solution, taking into consideration general principles of international law.
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2. For the purposes of this Agreement, references to articles in the General
Agreement on Tariffs and Trade 1994 in Annex 1A to the WTO Agreement
(hereinafter referred to in this Agreement as “GATT 1994”) include the
interpretative notes, where applicable.

Article 7
Implementing AgreementS (BITR)

The Parties shall conclude a separate agreement§ setting forth the details and
procedures for the implementation of this Agreement (hereinafter referred to in this
Agreement as “the Implementing AgreementS™).

Article 8
Supervisory Committee

1. A Supervisory Committee shall be established to ensure the proper
implementation of this Agreement, to review the economic relationship and
partnership between the Parties, and to consider the necessity of amending
this Agreement for furthering its objectives.

2. The functions of the Supervisory Committee shall include:
(a) reviewing the implementation of this Agreement;

(b) discussing any issues concerning trade-related and investment-
related measures which are of interest to the Parties;

() encouraging each other to take appropriate measures which will
lead to significant improvement of business environment between
the Parties;

(d) considering and recommending further liberalization and facilitation
of trade in goods and services, and investment;

(e) considering and recommending ways of furthering the objectives of
this Agreement through more extensive co-operation; and

6y} considering and recommending, at any time and whether or not in
the context of the general review provided for in Article 10, any
amendment to this Agreement or modification to the commitments
herein.

3. Where there are any amendments to the provisions of the WTO Agreement
on which provisions of this Agreement are based, the Parties shall, through



Working Draft as of 21 April 2003

the Supervisory Committee, consider the possibility of incorporating such
amendments to this Agreement.

4. The Supervisory Committee:
(a) shall be composed of representatives of the Parties;

(b) shall be co-chaired by Ministers or senior officials of the Parties as
may be delegated by them for this purpose; and

(c) may establish and delegate responsibilities to working groups.

5. To promote dialogue between the government, academia and business
communities of the Parties, for the purpose of developing and enhancing the
economic partnership between the Parties, the working groups may, where
necessary, invite academics and business persons with the relevant expertise
to participate in the discussions of the working groups.

6. The Supervisory Committee shall convene once a year in regular session
alternately in each Party. Special meetings of the Supervisory Committee
shall also convene, within 30 days, at the request of either Party.

Article 9
Communications

Each Party shall designate a contact point to facilitate communications
between the Parties on any matter relating to this Agreement.

Article 10
General Review

The Parties shall undertake a general review of the operation of this
Agreement in 2007 and every five years thereafter. 4 PARTY SHALL BE
GRANTED CREDIT FOR AUTONOMOUS LIBERALIZATION UNDERTAKEN
DURING THE IMPLEMENTATION OF THE AGREEMENT. THE PARTY
MAY OFFSET, DELAY, SUSPEND, WAIVE ANY EQUIVALENT
CONCESSION INDICATED IN ITS APPROPRIATE SCHEDULE OF
COMMMITMENTS WHEN UNDERTAKING AUTONOMOUS
LIBERALIZATION MEASURES. (SEC)

CHAPTER 2

TRADE IN GOODS
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Article 11
Definitions under Chapter 2

For the purposes of this Chapter:

(a)

(b)

(©)

(d)

(e)

®

(&)

the term “originating goods of the other Party” means goods of the
other Party which are treated as originating goods in accordance
with Chapter 3;

the term “other duties or charges” means those provided for in sub-
paragraph (b) of paragraph 1 of Article I of GATT 1994;

the term “customs value of goods” means the value of goods for the
purposes of levying ad valorem customs duties on imported goods;

the term “transition period” means the period of 10 years
immediately following the entry into force of this Agreement;

the term ““serious injury” means a significant overall impairment in
the position of a domestic industry;

the term “threat of serious injury” means serious injury that, on the
basis of facts and not merely on allegation, conjecture or remote
possibility, is clearly imminent; and

the term “domestic industry” means the producers as a whole of the
like or directly competitive good operating in the territory of a Party,
or those whose collective output of the like or directly competitive
good constitutes a major proportion of the total domestic production
of the good.

Article 12
Classification of Goods

The classification of goods in trade between the Parties shall be in conformity
with the Harmonized Commodity Description and Coding System (hereinafter
referred to in this Agreement as “the Harmonized System”).

Article 13
National Treatment under Chapter 2

Each Party shall accord national treatment to the goods of the other Party in
accordance with Article III of GATT 1994.
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Article 14
Elimination of Customs Duties

Each Party shall eliminate its customs duties on goods of the other Party in
accordance with its Schedule in Annex I. The preferential tariff treatment
shall be accorded only to originating goods of the other Party whose
importation meets the consignment criteria provided for in Article 27.

On the request of either Party, the Parties shall consult to consider:

(a) accelerating the elimination of customs duties on goods as set out in
the Schedules in Annex I; or

(b) scheduling the elimination of customs duties on goods that are not yet
set out in the Schedules in Annex 1.

Any agreement for the further liberalisation of trade in goods reached as a
result of consultations pursuant to paragraph 2 above shall be reflected in
Annex [.

Each Party shall eliminate other duties or charges of any kind imposed on or
in connection with the importation of goods of the other Party, if any. Neither
Party shall increase or introduce other duties or charges of any kind imposed
on or in connection with the importation of goods of the other Party.

Nothing in this Article shall prevent a Party from imposing, at any time, on
the importation of any goods of the other Party:

(a) a charge equivalent to an internal tax imposed consistently with the
provisions of paragraph 2 of Article III of GATT 1994 in respect of
the like domestic product or in respect of an article from which the
imported product has been manufactured or produced in whole or in
part;

(b) any anti-dumping or countervailing duty applied consistently with the
provisions of Article VI of GATT 1994, the Agreement on
Implementation of Article VI of the General Agreement on Tariffs
and Trade 1994 and the Agreement on Subsidies and Countervailing
Measures in Annex 1A to the WTO Agreement; and

(c) fees or other charges commensurate with the cost of services
rendered.
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Article 15
Customs Valuation

The Parties shall apply the provisions of Part I of the Agreement on
Implementation of Article VII of the General Agreement on Tariffs and Trade
1994 in Annex 1A to the WTO Agreement (hereinafter referred to in this
Agreement as “the Agreement on Customs Valuation™) for the purposes of
determining the customs value of goods traded between the Parties.

Article 16
Export Duties

Neither Party shall adopt or maintain any duties on goods exported from its
territory into the territory of the other Party.

Article 17
Non-tariff Measures
Each Party shall:
(a) not institute or maintain any non-tariff measures on the importation of

(b)

any good of the other Party or on the exportation or sale for export of
any good destined for the territory of the other Party which are
inconsistent with its obligations under the WTO Agreement; and

ensure the transparency of its non-tariff measures permitted under
paragraph (a) above and their full compliance with its obligations
under the WTO Agreement with a view to minimizing possible
distortion to trade to the maximum extent possible.

Article 18
Emergency Measures

1. Subject to the provisions of this Article, each Party may, only during the
transition period and to the minimum extent necessary to prevent or remedy
the injury and to facilitate adjustment:

(a)

(b)

suspend the further reduction of any rate of customs duty on the good
provided for in this Chapter; or

increase the rate of customs duty on the good to a level not to exceed
the lesser of:

10
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(1) the most-favoured-nation applied rate of customs duty in
effect at the time when the measure set out in this paragraph is
taken; and

(i)  the most-favoured-nation applied rate of customs duty in
effect on the day immediately preceding the date of entry into
force of this Agreement;

if an originating good of the other Party, which is accorded the preferential
tariff treatment provided for in Article 14, as a result of the reduction or
elimination of a customs duty, is being imported into the territory of the
former Party in such increased quantities, in absolute terms, and under such
conditions that the imports of that originating good alone constitute a
substantial cause of serious injury, or threat thereof, to a domestic industry of
the former Party.

A Party may take a measure set out in paragraph 1 above only after an
investigation has been carried out by the competent authorities of that Party
in accordance with the same procedures as those provided for in Article 3 and
paragraph 2 of Article 4 of the Agreement on Safeguards in Annex 1A to the
WTO Agreement (hereinafter referred to in this Chapter as “the Agreement
on Safeguards”). The investigation shall in all cases be completed within one
year following its date of institution.

The following conditions and limitations shall apply to the taking of a
measure pursuant to paragraph 1 of this Article:

(a) a Party shall immediately deliver a written notice to the other Party
upon:

(1) initiating an investigatory process relating to serious injury, or
threat thereof, and the reasons for it;

(i)  making a finding of serious injury, or threat thereof, caused by
increased imports; and

(ii1))  taking a decision to apply such a measure;

(b) in making the notification referred to in sub-paragraph (a) above, the
Party proposing to apply a measure shall provide the other Party with
all pertinent information, which shall include evidence of serious
injury or threat thereof caused by the increased imports, a precise
description of the good involved and the proposed measure, the

11
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proposed date of introduction of the measure and its expected
duration;

a Party proposing to apply a measure shall provide adequate
opportunity for prior consultations with the other Party with a view to
reviewing the information arising from the investigation, exchanging
views on the measure and reaching an agreement on compensation set
out in paragraph 4 below. The Parties shall, in such consultations,
review, inter alia, the information provided pursuant to sub-paragraph
(b) above, to determine:

(1) whether the provisions of this Article have been complied
with;

(1)  whether any proposed measure should be taken; and

(ii1)  whether any proposed measure would operate so as to
constitute an unnecessary obstacle to trade between the
Parties;

no measure shall be maintained except to the extent and for such time
as may be necessary to prevent or remedy serious injury and to
facilitate adjustment provided that such time shall not exceed a period
of one year. In very exceptional circumstances, after the prior
consultations referred to in subparagraph (c) above, a measure may be
maintained for up to a total maximum period of three years. A Party
taking such measure shall present to the other Party a schedule
leading to its progressive elimination;

no measure shall be applied again to the import of a particular
originating good which has been subject to the measure during the
transition period; and

upon the termination of the measure, the rate of customs duty shall be
the rate which would have been in effect but for the measure.

A Party proposing to apply a measure set out in paragraph 1 of this Article
shall provide to the other Party mutually agreed adequate means of trade
compensation in the form of concessions of customs duties whose levels are
substantially equivalent to the value of the additional duties expected to result
from the measure. If the Parties are unable to agree on the compensation
within 30 days of the commencement of the consultations pursuant to sub-
paragraph (c) of paragraph 3 above, the Party against whose originating good
the measure is taken shall be free to suspend the application of concessions of

12
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customs duties under this Agreement, which are substantially equivalent to
the measure applied under paragraph 1 of this Article. The Party exercising
the right of suspension may suspend the application of concessions of
customs duties only for the minimum period necessary to achieve the
substantially equivalent effects.

Nothing in this Chapter shall prevent a Party from applying safeguard
measures to a good being imported to that Party irrespective of its source,
including such a good being imported from the other Party, unless such
measures are inconsistent with Article XIX of GATT 1994 and the
Agreement on Safeguards.

Each Party shall ensure the consistent, impartial and reasonable
administration of its laws, regulations and decisions governing proceedings
of the measure.

Each Party shall, to the extent provided by its laws and regulations, maintain
judicial tribunals or procedures for the purpose of the prompt review of
administrative actions relating to measures set out in paragraph 1 of this
Article. Such tribunals or procedures shall be independent of the authorities
responsible for the determination of the measure in question.

Each Party shall adopt or maintain equitable, timely, transparent and effective
procedures relating to the measure.

Article 19
General Exceptions under Chapter 2

Subject to the requirement that such measures are not applied in a manner
which would constitute a means of arbitrary or unjustifiable discrimination
against the other Party, or a disguised restriction on trade in goods between
the Parties, nothing in this Chapter shall be construed to prevent the adoption
or enforcement by either Party of measures:

(a) necessary to protect public morals;

(b) necessary to protect human, animal or plant life or health;

(©) relating to the importation or exportation of gold or silver;

(d) necessary to secure compliance with laws or regulations which are not
inconsistent with the provisions of GATT 1994, including those

relating to customs enforcement, the enforcement of monopolies
operated under paragraph 4 of Article II and Article XVII of GATT

13
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1994, the protection of patents, trade marks and copyrights, and the
prevention of deceptive practices;

(e) relating to the products of prison labour;

§)) imposed for the protection of national treasures of artistic, historic or
archaeological value;

(2) relating to the conservation of exhaustible natural resources if such
measures are made effective in conjunction with restrictions on
domestic production or consumption;

(h) undertaken in pursuance of obligations under any intergovernmental
commodity agreement which conforms to criteria submitted to the
members of the WTO and not disapproved by them or which is itself
so submitted and not so disapproved;

(1) involving restrictions on exports of domestic materials necessary to
ensure essential quantities of such materials to a domestic processing
industry during periods when the domestic price of such materials is
held below the world price as part of a governmental stabilisation
plan; provided that such restrictions shall not operate to increase the
exports of or the protection afforded to such domestic industry, and
shall not depart from the provisions of GATT 1994 relating to non-
discrimination; and

() essential to the acquisition or distribution of products in general or
local short supply; provided that any such measures shall be
consistent with the principle that all members of the WTO are entitled
to an equitable share of the international supply of such products, and
that any such measures, which are inconsistent with the other
provisions of this Agreement shall be discontinued as soon as the
conditions giving rise to them have ceased to exist.

2. In the application of paragraph 1 above, the relevant interpretations and
operation of the WTO Agreement shall, where appropriate, be taken into
account.

Article 20
Restrictions to Safeguard the Balance of Payments under Chapter 2

Nothing in this Chapter shall be construed to prevent a Party from taking any

measure for balance-of-payments purposes. A Party taking such measure shall do so
in accordance with the conditions established under Article XII of GATT 1994 and

14
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the Understanding on the Balance-of-Payments Provisions of the General Agreement
on Tariffs and Trade 1994 in Annex 1A to the WTO Agreement.

Article 21
Miscellaneous Provisions under Chapter 2

1. In fulfilling its obligations under this Chapter, each Party shall take such
reasonable measures as may be available to it to ensure the observance of the
provisions of this Chapter by local governments within its territory.

2. If a Party has entered into an international agreement on trade in goods with a
non-Party, or enters into such an agreement after this Agreement comes into
force, it shall favourably consider according to goods originating in or
destined for the territory of the other Party, treatment no less favourable than
the treatment which it accords to like goods originating in or destined for the
territory of that non-Party pursuant to such an agreement.

CHAPTER 3
RULES OF ORIGIN

Article 22
Definitions under Chapter 3

For the purposes of this Chapter:

(a) the term “material” includes ingredients, parts, components,
subassemblies and goods that were physically incorporated into
another good or were subject to a process in the production of
another good;

(b) the term “non-originating material” means a material whose
country of origin, as determined under this Chapter, is not the
same country as the country in which that material is used in
production; and

(©) the term “production” means methods of obtaining goods
including manufacturing, producing, assembling, processing,
raising, growing, breeding, mining, extracting, harvesting,

fishing, trapping, gathering, collecting, hunting and capturing.

Article 23

15
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Originating Goods

For the purposes of this Agreement, goods wholly obtained or produced
entirely in a Party shall be treated as originating goods of that Party. The
following goods shall be considered as being wholly obtained or produced
entirely in a Party:

(a)
(b)

(c)
(d)

(e)

®

(2

(h)

live animals born and raised in the territory of that Party;

animals obtained by hunting, trapping, fishing, gathering or capturing
in the territory of that Party;

goods obtained from live animals in the territory of that Party;

plants and plant products harvested, picked or gathered in the territory
of that Party;

minerals and other naturally occurring substances, not included in
sub-paragraphs (a) through (d) above, extracted or taken in the
territory of that Party;

goods of sea-fishing and other goods taken from the sea, outside the
territorial sea of that Party, by vessels that are entitled to fly the flag
of that Party;

goods obtained or produced on board factory ships, outside the
territorial sea of that Party, that are entitled to fly the flag of that
Party, provided that these goods are manufactured from goods
referred to in sub-paragraph (f) above;

goods taken from the sea bed or subsoil beneath the sea bed outside
the territorial sea of that Party, in accordance with the provisions of
the United Nations Convention on the Law of the Sea;

16
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capable ol being restored or repaired: and CIP

goods obtained or produced in the territory of that Party solely from
goods referred to in sub-paragraphs (a) through (k) above.

For the purposes of this Agreement, goods which have undergone sufficient
transformation in a Party shall be treated as originating goods of that Party.
Goods which satisfy the product-specific rules provided for in Annex 1A
shall be considered as goods to which sufficient transformation has been
carried out in a Party.

Product-specific rules requiring that the materials used undergo a change in
tariff classification or a specific manufacturing or processing operation shall
apply only to non-originating materials.

(a)

(b)

Product-specific rules using the value-added method require
that:

(1) the qualifying value content of the good, determined in
accordance with sub-paragraph (b) below and Article 24
below, is not less than the percentage specified by the
rule for the good in Annex I1A; and

(11) the good has undergone its last production or operation
which satisfies the requirement of sub-paragraph (i)
above in the territory of either Party.

For the purpose of calculating the qualifying value content of a
good pursuant to sub-paragraph (a) above, the following formula
shall be applied:

QV.C.=F.O.B.-N.QM. x100
F.O.B.

Where:

Q.V.C. is the qualifying value content of a good, expressed as a
percentage;

F.O.B. is the free-on-board value of a good payable by the buyer to
the seller, regardless of the mode of shipment, not including any
internal excise taxes reduced, exempted, or repaid when the good is
exported; and

17
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N.Q.M. is the non-qualifying value of materials used by
the producer in the production of the good, calculated in
accordance with sub-paragraph (c) below.

For the purpose of calculating the non-qualifying value of materials
pursuant to sub-paragraph (b) above, the following formula shall be
applied:

N.QM.=T.V.M.-Q. V.M.

Where:

T.V.M. is the total value of materials; and

Q.V.M. is the qualifying value of materials.

5. For the purpose of sub-paragraph (c) of paragraph 4 above:

(a) the qualifying value of materials shall be:
(1) the total value of the material if the material satisfies the
requirements of sub-paragraph (b) below; or
(11) the value of the material that can be attributed to one or both
of the Parties if the material does not satisfy the requirements
of sub-paragraph (b) below; and
(b) for the purpose of sub-paragraph (a) above, a material shall be
considered to have satisfied the requirements of this subparagraph if:
(1) the content of the value of the material that can be attributed to
one or both of the Parties is not less than 60 per cent of the
total value of the material; and
(i1) the material has undergone its last production or operation in
the territory of either Party.
6. The value of a material used in the production of a good in a Party shall be

the CIF value and shall be determined in accordance with the Agreement on
Customs Valuation, or, if this is not known and cannot be ascertained, the
first ascertainable price paid for the material in the Party.

18
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7. A material used in the production of a good, for which no product-specific
rule is provided for in Annex ITA:

(a) shall not be deemed a non-originating material if the material satisfies
the same product-specific rule, specified for the good in Annex IIA,
requiring a change in tariff classification or a specific manufacturing
or processing operation; or

(b) shall be deemed a qualifying material if the material satisfies the same
product-specific rule, specified for the good in Annex I1A, using the
value-added method.

Article 24
Accumulation

1. For the purpose of determining whether a good is an originating good
of the other Party, either Party shall consider the production in its territory as
that in the territory of the other Party, where such good is produced in the
territory or territories of one or both Parties.

2. The production of a Party includes the production at different stages
undertaken by one or more producers located in its territory.

Article 25
De Minimis

For the application of the product-specific rules provided for in Annex IIA,
non-originating materials which do not satisfy the rules shall be disregarded,
provided that the totality of such materials does not exceed specific percentages in
value, weight or volume of the good, as provided for in each chapter of Annex ITA.

Article 26
Insufficient Operations

1. The following operations or processes shall not be considered as the
sufficient transformation provided for in paragraph 2 of Article 23:

(a) operations to ensure the preservation of products in good condition
during transport and storage (such as drying, freezing, keeping in

brine) and other similar operations;

(b) changes of packaging and breaking up and assembly of packages;

19
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(c) affixing marks, labels and other like distinguishing signs on products
or their packaging;

(d) disassembly;

(e) placing in bottles, cases, boxes and other simple packaging
operations;

6] simple cutting;

(2) simple mixing;

(h) simple assembly of parts to constitute a complete product;

(1) simple making-up of sets of articles; and

() a combination of two or more operations referred to in subparagraphs
(a) through (i) above.

2. A Party shall not exclude the value added through any of the operations or

processes provided for in paragraph 1 above in calculating the qualifying
value content of a good.

3. An originating good shall not lose its originating condition merely because it
undergoes, outside the territory of either of the Parties, any of the operations
provided for in paragraph 1 of this Article.

Article 27
Consignment Criteria

The originating goods of the other Party shall be deemed to meet the
consignment criteria when they are:

(a)
(b)

transported directly from the territory of the other Party; or

transported through the territory or territories of one or more
non-Parties for the purpose of transit or temporary storing in
warehouses in such territory or territories, provided that they do
not undergo operations other than unloading, reloading or
operations to preserve them in good condition.

Article 28
Unassembled or Disassembled Goods

20
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A good that is imported into the territory of either Party in an unassembled or
disassembled form but is classified as an assembled good pursuant to the
provisions of sub-paragraph (a) of paragraph 2 of the General Rule for the
Interpretation of the Harmonized System shall be considered as an originating
good, if the good meets the requirements of the relevant provisions of Articles
23 through 26.

Article 29
Claim for Preferential Tariff Treatment

1. The importing Party may require a certificate of origin for an originating
good of the other Party from importers who claim the preferential tariff
treatment provided for in paragraph 1 of Article 14 for the good.

2. Notwithstanding paragraph 1 above, the importing Party shall not require a
certificate of origin from importers for:

(a) an importation of a consignment of a good whose aggregate customs
value does not exceed JPY200,000 or its equivalent amount; or

(b) an importation of a good into its territory, for which the importing
Party has waived the requirement for a certification of origin.

3. Where originating goods are imported through the territory or territories of
one or more non-Parties, the importing Party may request importers, who
claim the preferential tariff treatment provided for in paragraph 1 of Article
14 for the goods, to submit a copy of through bill of lading, or a certificate or
any other information given by the customs administration of such non-
Parties or other relevant entities, which evidences that they do not undergo
operation other than unloading, reloading or operations to preserve them in
good condition in such territory or territories.

Article 30
Denial of Preferential Tariff Treatment

The importing Party may deny preferential tariff treatment to a good for
which an importer in its territory claims preferential tariff treatment where the good
does not meet the requirements of this Chapter or where the importer fails to comply
with any of the relevant requirements of this Chapter.

Article 31
Certificate of Origin
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1. The certificate of origin referred to in paragraph 1 of Article 29 shall be that
issued by the certification bodies designated by the exporting Party.

2. Such certificate of origin shall include minimum data specified in Annex
IIB.
3. The issued certificate of origin shall be valid for 12 months from the date of
issue.
Article 32

Advance Rulings

I. The importing Party shall, prior to the importation of a good into its territory,
issue a written advance ruling in accordance with its laws and regulations as
to whether the good qualifies as an originating good to importers of the good
or their agents and exporters of the good or their agents, where a written
application is made with all the necessary information and the Party has no
reasonable grounds to deny the issuance. The importing Party shall
endeavour to issue such advance ruling regarding the origin of the good
within 30 days of receipt of all the necessary documents for the advance
ruling.

2. The importing Party shall respect the issued ruling with regard to importation
into its territory of the good for which the ruling was issued for a period of
three years from the date of issuance of the advance ruling.

3. The importing Party may modify or revoke the issued ruling:

(a) if the ruling was based on an error of fact;

(b) if there is a change in the material facts or circumstances on which the
ruling was based; or

(c) to conform with an amendment to this Agreement.

Article 33
Assistance for Checking of Certificate of Origin

The importing Party may, within three years after the importation of the
good, request the exporting Party to assist to check the authenticity or accuracy of
the certificate of origin. Where such request has been made, the exporting
Party shall endeavour to take necessary measures to provide the assistance
requested.
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Article 34
Joint Committee on Rules of Origin

1. For the purposes of effective implementation of this Chapter, a Joint
Committee on Rules of Origin (hereinafter referred to in this Article as “the

Committee”) shall be established. The functions of the Committee shall be:

(a) to consult regularly to ensure the effective implementation of the
provisions in this Chapter;

(b) to discuss necessary amendments of the provisions of this Chapter,
including Annex IIA, taking into account developments in production
processes or other matters (including the recommended amendments

to the Harmonized System);

(©) to submit the recommendation on the amendments to the Supervisory
Committee; and

(d) to discuss any issues concerning rules of origin.
2. THE COMPOSITION OF THE COMMITTEE SHALL BE SPECIFIED
IN THE IMPLEMENTING AGREEMENT. (BITR)
CHAPTER 4
CUSTOMS PROCEDURES

Article 35
Scope of Chapter 4

This Chapter shall apply to customs procedures required for the clearance of
goods traded between the Parties.

Article 36
Customs Clearance

For prompt customs clearance of goods traded between the Parties, each
Party shall:

(a) make use of information and communications technology;

(b) simplify its customs procedures; and
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(©) make its customs procedures conform, as far as possible, to relevant
international standards and recommended practices such as those
made under the auspices of the Customs Cooperation Council.

Article 37
Temporary Admission and Goods in Transit

1. Each Party shall continue to facilitate the procedures for the temporary
admission of goods traded between the Parties in accordance with the
Customs Convention on the A.T.A. Carnet for the Temporary Admission of
Goods (hereinafter referred to in this Article as “the A.T.A. Convention”).

2. Each Party shall continue to facilitate customs clearance of goods in transit
from or to the territory of the other Party.

3. The Parties shall endeavour to promote, through seminars and courses, the
use of A.T.A. carnets pursuant to the A.T.A. Convention for the temporary
admission of goods and the facilitation of customs clearance of goods in
transit in non-Parties.

4. For the purposes of this Article, the term “temporary admission” means
customs procedures under which certain goods may be brought into a
customs territory conditionally, relieved totally or partially from the payment
of customs duties. Such goods shall be imported for a specific purpose, and
shall be intended for re-exportation within a specified period and without
having undergone any change except normal depreciation due to the use
made of them.

Article 38
Exchange of Information under Chapter 4

The Parties shall exchange information as provided for in the Implementing
Agreement with respect to the implementation of this Chapter. Article 3 shall not
apply to such exchange of information.

Article 39
Joint Committee on Customs Procedures

1. For the purposes of effective implementation of this Chapter, a Joint
Committee on Customs Procedures (hereinafter referred to in this Article as
“the Committee”) shall be established. The functions of the Committee shall
be:
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(a) reviewing and discussing the implementation and operation of this
Chapter; and

(b) identifying and recommending to the Supervisory Committee areas to
be improved for facilitating trade between the Parties.

2. The composition of the Committee shall be specified in the Implementing
Agreement.
CHAPTER 5
PAPERLESS TRADING
Article 40

Co-operation on Paperless Trading between the Parties

The Parties, recognising that trading using electronic filing and transfer of
trade-related information and electronic versions of documents such as bills of
lading, invoices, letters of credit and insurance certificates, as an alternative to
paper-based methods (hereinafter referred to in this Chapter as “paperless trading”),
will significantly enhance the efficiency of trade through reduction of
cost and time, shall co-operate with a view to realizing and promoting paperless
trading between them.

Article 41
TECHNICAL ASSISTANCE AND Exchange of Views and Information

1. The Parties shall exchange views and information on realising, promoting
and developments in paperless trading.

2. THE JAPANESE GOVERNMENT SHALL PROVIDE TECHNICAL
ASSISTANCE FOR CAPACITY-BUILDING IN PAPERLESS TRADING
TO CONCERNED GOVERNMENT AGENCIES OF THE REPUBLIC
OF THE PHILIPPINES (HEREINAFTER REFERRED TO IN THIS
AGREEMENT AS “THE PHILIPPINES”). (BITR)

Article 42
Co-operation on Paperless Trading between Private Entities

The Parties shall encourage co-operation between their relevant private
entities engaging in activities related to paperless trading. Such co-operation may
include the setting up and operation by such private entities of facilities (hereinafter
referred to in this Chapter as “the Facilities™) to provide efficient and secured flow of
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electronic trade-related information and electronic versions of relevant documents
between enterprises of the Parties.

Article 43
Review of Realization of Paperless Trading

The Parties shall review as soon as possible, and in any case, not later than
2004, how to realize paperless trading in which electronic trade-related information
and electronic versions of relevant documents exchanged between enterprises of the
Parties through the Facilities may be used as supporting documents by the trade
regulatory bodies of the respective Parties.

Article 44
Joint Committee on Paperless Trading

1. For the purposes of effective implementation of this Chapter, a Joint
Committee on Paperless Trading (hereinafter referred to in this Article as
“the Committee™) shall be established. The functions of the Committee shall
be:

(a) reviewing and discussing issues concerning the effective
implementation of this Chapter;

(b) exchanging views and information on paperless trading; and

() discussing other issues relating to paperless trading.

2. The composition of the Committee shall be specified in the Implementing
Agreement.
CHAPTER 6
MUTUAL RECOGNITION
Article 45

Definitions under Chapter 6
1. For the purposes of this Chapter:
(a) the term “conformity assessment procedure” means any procedure to
determine, directly or indirectly, whether products or processes fulfill

relevant technical requirements set out in the applicable laws,
regulations and administrative provisions of a Party;

26



(b)

(c)

(d)

(e)

()

Working Draft as of 21 April 2003

the term “conformity assessment body” means a body which conducts
conformity assessment procedure, and the term “registered
conformity assessment body”” means the conformity assessment body
registered pursuant to Article 53 54;

the term “designation” means the designation of conformity
assessment bodies by a Designating Authority of a Party pursuant to
the applicable laws, regulations and administrative provisions of that
Party;

the term “Designating Authority” means an authority of a Party with
the power to designate, monitor, withdraw the designation of, suspend
the designation of, and withdraw the suspension of the designation of
the conformity assessment bodies in its territory that conduct
conformity assessment procedures based upon requirements set out in
the applicable laws, regulations and administrative provisions of the
other Party;

the term “criteria for designation” means the criteria which
conformity assessment bodies of a Party are required to fulfill in order
to be designated by the Designating Authority of that Party, and other
relevant conditions which designated conformity assessment bodies
are required to continuously fulfill after the designation, as set out in
the applicable laws, regulations and administrative provisions of the
other Party specified in the relevant Sectoral Annex; and

the term “verification” means an action to verify in the territories of
the Parties, by such means as audits or inspections, compliance with
the criteria for designation by a conformity assessment body.

2. Any term used in this Chapter, unless otherwise defined herein, has
the meaning assigned to it in the ISO/IEC Guide 2: 1996 Edition,
“Standardisation and related activities — General vocabulary”.

Article 46
General Obligations

Each Party shall accept, in accordance with the provisions of this Chapter, the
results of conformity assessment procedures required by the applicable laws,
regulations and administrative provisions of that Party specified in the relevant
Sectoral Annex, including certificates and marks of conformity that are conducted by
the registered conformity assessment bodies of the other Party.
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ARTICLE 47

THE ABOVE OBLIGATION SHALL BE WITHOUT PREJUDICE TO
THE MUTUAL RECOGNITION ARRANGEMENT PREVIOUSLY ENTERED
INTO BY THE PHILIPPINES WITH ASEAN COUNTRIES, THE ATRC
SECTORAL MUTUAL RECOGNITION ARRANGEMENT FOR
TELECOMMUNICATIONS EQUIPMENT (BANDAR SERI BEGAWAN, 18™
OCTOBER 2000) AND WITH OTHER APEC MEMBERS. (DOTC)

Article 47- 48
Scope of Chapter 6

1. This Chapter applies to designation of conformity assessment bodies and
conformity assessment procedures for products or processes covered by
its Sectoral Annexes. Sectoral Annexes may consist of Part A and Part B.
Sectoral Annexes are attached to this Agreement as Annex III.

2. Part A of Sectoral Annexes shall include, inter alia, provisions on scope and
coverage.
3. Part B of Sectoral Annexes shall set out the following matters:

(a) the applicable laws, regulations and administrative provisions of each
Party concerning the scope and coverage;

(b) the applicable laws, regulations and administrative provisions of each
Party stipulating the requirements covered by this Chapter, all the
conformity assessment procedures covered by this Chapter to satisfy
such requirements and the criteria for designation of conformity
assessment bodies; and

(c) the list of Designating Authorities.

Article 48- 49
Designating Authorities

Each Party shall ensure that Designating Authorities have the necessary
power to designate, monitor (including verification), withdraw the designation

“IT IS POSSIBLE THAT SOME OF THE PROVISIONS OF THE DRAFT JPEPA WILL BE
INCONSISTENT/CONFLICTING WITH OTHER PROVISIONS OF THE MRAS PREVIOUSLY
ENTERED INTO BY BOTH PARTIES. IT IS SUGGESTED THAT A PROVISION THAT WILL
DEAL ON THIS BE INSERTED. (DOTC)
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of, suspend the designation of and withdraw the suspension of the designation of the
conformity assessment bodies that conduct conformity assessment procedures based
upon the requirements set out in the applicable laws, regulations and administrative
provisions of the other Party specified in the relevant Sectoral Annex.

Article 49 50
Verification and Monitoring of Conformity Assessment Bodies

1. Each Party shall ensure, through appropriate means such as audits,
inspections or monitoring, that the registered conformity assessment bodies
fulfill the criteria for designation set out in the applicable laws, regulations
and administrative provisions of the other Party specified in the relevant
Sectoral Annex. When applying the criteria for designation of the conformity
assessment bodies, Designating Authorities of a Party should take into
account the bodies’ understanding of and experience relevant to the
requirements set out in the applicable laws, regulations and administrative
provisions of the other Party.

2. Each Party may request the other Party, by indicating in writing a reasoned
doubt on whether a registered conformity assessment body complies with the
criteria for designation set out in the applicable laws, regulations and
administrative provisions specified in the relevant Sectoral Annex, to conduct
verification of the conformity assessment body in accordance with the laws,
regulations and administrative provisions of that other Party.

3. Each Party may, upon request, participate as an observer in the verification of
conformity assessment bodies conducted by the Designating Authorities of
the other Party, with the prior consent of such conformity assessment bodies,
in order to maintain a continuing understanding of that other Party’s
procedures for verification.

4. The Parties shall, in accordance with the procedures to be determined by the
Joint Committee on Mutual Recognition (hereinafter referred to in this
Chapter as “the Committee”) to be established pursuant to Article 52 53,
exchange information on methods, including accreditation systems, used
to designate the conformity assessment bodies and to ensure that the
registered conformity assessment bodies fulfill the criteria for designation.

5. Each Party should encourage its registered conformity assessment bodies to
co-operate with the conformity assessment bodies of the other Party.

Article 50 51
Suspension of Designation
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In case of suspension of the designation of a registered conformity
assessment body, the Party whose Designating Authority has suspended the
designation shall immediately notify the other Party and the Committee to
that effect. The registration of that conformity assessment body shall be
suspended from the time of receipt of the notification by the co-chairman of
that other Party on the Committee. The other Party shall accept the results of
the conformity assessment procedures conducted by that conformity
assessment body prior to the suspension of the designation.

In case of lifting of the suspension of the designation of a registered
conformity assessment body, the Party whose Designating Authority has
lifted the suspension of the designation shall immediately notify the other
Party and the Committee to that effect. The suspension of the registration of
that conformity assessment body shall be lifted from the time of receipt of the
notification by the co-chairman of that other Party on the Committee. The
other Party shall accept the results of the conformity assessment procedures
conducted by that conformity assessment body from the time of lifting of the
suspension of the registration.

Article 51 52
Contestation

Each Party may contest the compliance with the criteria for designation set
out in the applicable laws, regulations and administrative provisions specified
in the relevant Sectoral Annex by a registered conformity assessment body of
the other Party. Such contestation shall be notified to the Committee and to
that other Party in writing with an objective explanation of the reason for the
contestation. The Committee shall discuss such contestation within 20 days
following the date on which such notification is made.

Where the Committee decides to conduct a joint verification, it will be
conducted in a timely manner by the Parties with the participation of the
Designating Authority that designated the contested conformity assessment
body and with the prior consent of the conformity assessment body. The
result of such joint verification shall be discussed in the Committee with a
view to resolving the issue as soon as possible.

The registration of the contested conformity assessment body shall be
suspended 15 days after the date on which the notification is made or on the
date on which the Committee decides to suspend the registration, whichever
is the sooner. The registration of the contested conformity assessment body
shall remain suspended until the Committee decides to lift the suspension of
the registration of the conformity assessment body. In the event of such
suspension, the contesting Party shall accept the results of conformity
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assessment procedures conducted by that conformity assessment body prior
to the date of suspension.

Article 52 53
Joint Committee on Mutual Recognition

A Joint Committee on Mutual Recognition (referred to in this Chapter as “the
Committee”), made up of representatives of both Parties, shall be established
on the date of entry into force of this Agreement, as a body responsible for
the effective implementation of this Chapter.

The Committee shall take decisions and adopt recommendations by
consensus. It shall meet at the request of either Party under the
cochairmanship of both Parties. The Committee may establish sub-
committees and delegate specific tasks to such sub-committees. It shall adopt
its rules of procedure.

The Committee may consider any matter related to the operation of this
Chapter. In particular, it shall be responsible for and/or decide on:

(a) registration of a conformity assessment body, suspension of
registration of a conformity assessment body, lifting of suspension of
registration of a conformity assessment body, and termination of
registration of a conformity assessment body;

(b) establishment and, unless otherwise decided, publication on a sector-
by- sector basis of lists of the registered conformity assessment
bodies;

(©) establishment of appropriate modalities of information exchange
referred to in this Chapter; and

(d) appointment of experts from each Party for the joint verification
referred to in paragraph 2 of Article 5+ 52 above and subparagraph
(c) of paragraph 1 of Article 53 54 below.

Without prejudice to Chapter 2+ 22, if any problem arises as to the
interpretation or application of this Chapter, the Parties shall, first of all, seek

an amicable solution through the Committee.

The Committee is responsible for coordinating and facilitating the negotiation
of additional Sectoral Annexes.
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Any decision made by the Committee will be notified promptly in writing to
each Party.

The Parties shall, through the Committee:

(a)

(b)

(©)

(d)

specify and communicate to each other the applicable articles or
annexes contained in the laws, regulations and administrative
provisions set out in the Sectoral Annexes;

exchange information concerning the implementation of the
applicable laws, regulations and administrative provisions specified in
the Sectoral Annexes;

notify each other of any scheduled changes in the laws, regulations
and administrative provisions related to this Chapter prior to their
entry into force; and

notify each other of any scheduled changes concerning their
Designating Authorities and the registered conformity assessment
bodies.

Article 53 54
Registration of Conformity Assessment Bodies

The following procedure shall apply to the registration of a conformity
assessment body:

(a)

(b)

each Party shall make a proposal that a conformity assessment body
of that Party designated by its Designating Authority be registered
under this Chapter, by presenting its proposal in writing, supported by
necessary documents, to the other Party and the Committee;

the other Party shall consider whether the proposed conformity
assessment body complies with the criteria for designation set out in
the applicable laws, regulations and administrative provisions of
that other Party specified in the relevant Sectoral Annex and
indicate its position regarding the registration of that conformity
assessment body within 90 days from the receipt of the proposal
referred to in sub-paragraph (a) above. In such consideration, such
other Party should assume that the proposed conformity
assessment body complies with the aforementioned criteria. The
Committee shall take a decision whether to register the proposed
conformity assessment body within 90 days from the receipt of the
proposal; and
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() in the event that the Committee cannot decide to register the proposed
conformity assessment body, the Committee may decide to conduct a
joint verification or to request the proposing Party to conduct a
verification of the proposed body with the prior consent of such body.
After the completion of such verification, the Committee may
reconsider the proposal.

The proposing Party shall provide the following information in its proposal
for registration of a conformity assessment body and keep such information
up to date:

(a) the name and address of the conformity assessment body;

(b) the products or processes the conformity assessment body is
authorized to assess;

(©) the conformity assessment procedures the conformity assessment
body is authorized to conduct; and

(d) the designation procedure and necessary information used to
determine the compliance of the conformity assessment body with the
criteria for designation.

Each Party shall ensure that its Designating Authority withdraws the
designation of a registered conformity assessment body when the Designating
Authority considers that the conformity assessment body no longer complies
with the criteria for designation set out in the applicable laws, regulations and
administrative provisions of the other Party specified in the relevant Sectoral
Annex.

Each Party shall propose the termination of the registration of its conformity
assessment body when that Party considers that the conformity assessment
body no longer complies with the criteria for designation set out in the
applicable laws, regulations and administrative provisions of the other Party
specified in the relevant Sectoral Annex, or the Designating Authority of that
Party withdraws the designation of a conformity assessment body. Proposals
for terminating the registration of that conformity assessment body shall be
made to the Committee and the other Party. The registration of that
conformity assessment body shall be terminated upon receipt of the proposal
by the co-chairman of that other Party on the Committee, unless otherwise
determined by the Committee.
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5. In the case of a registration of a new conformity assessment body, the other
Party shall accept the results of conformity assessment procedures conducted
by that conformity assessment body from the date of the registration. In the
event that the registration of a conformity assessment body is terminated, the
other Party shall accept the results of the conformity assessment procedures
conducted by that conformity assessment body prior to the termination,
without prejudice to paragraph 1 of Article 50 51 and paragraph 3 of Article
54+ 52.

Article 54 55
General Exceptions under Chapter 6

Nothing in this Chapter shall be construed to limit the authority of a Party to
take measures it considers appropriate, for protecting health, safety or the
environment or prevention of deceptive practices.

Article 55 56
Miscellaneous Provisions under Chapter 6

1. Nothing in this Chapter shall be construed so as to oblige a Party to accept
the standards or technical regulations of the other Party.

2. Nothing in this Chapter shall be construed to entail an obligation upon a Party
to accept the result of the conformity assessment procedures of any third
country.

3. Nothing in this Chapter shall be construed so as to affect the rights and

obligations that either Party has as a party to the Agreement on Technical
Barriers to Trade in Annex 1A to the WTO Agreement.

4. Nothing in this Chapter shall be construed so as to prevent a Party from
requiring a filing formality of products assessed by a registered conformity
assessment body of the other Party under this Chapter, provided that such
formality does not constitute conformity assessment procedures.

Article 56 57
Territorial Application

This Chapter shall apply to the territory of Japan and to the territory of the
PHILIPPINES.

Article 57 58
Sectoral Annexes
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1. In case of conflict between the provisions of Part A of a Sectoral Annex and
Articles 45 to 57 58, the provisions of Part A of the Sectoral Annex shall
prevail.

2. If a Party introduces new or additional conformity assessment procedures

within the same product coverage to satisfy the requirements set out in the
applicable laws, regulations and administrative provisions specified in the
relevant Sectoral Annex, Part B of the Sectoral Annex shall be amended to
set out the applicable laws, regulations and administrative provisions
stipulating such new or additional conformity assessment procedures, in
accordance with the procedures set out in Article +5+ 156.

ARTICLE 59
TECHNICAL ASSISTANCE

JAPAN SHALL PROVIDE TECHNICAL ASSISTANCE TO THE
PHILIPPINES FOR CAPACITY-BUILDING IN, BUT NOT LIMITED TO, THE
FOLLOWING AREAS: PREPARATION OF TECHNICAL REGULATIONS,
STANDARDS, AND CONFORMITY ASSESSMENT PROCEDURES;
GATHERING SCIENTIFIC AND TECHNICAL INFORMATION; RELATED
PROCESSING TECHNOLOGY; ESTABLISHMENT AND/OR
STRENGTHENING OF NATIONAL STANDARDIZING BODIES;
PARTICIPATION/MEMBERSHIP IN INTERNATIONAL STANDARDIZING
BODIES; AND BUILDING AND/OR DEVELOPMENT OF RELATED
INFRASTRUCTURE. (BITR)

CHAPTER 7
TRADE IN SERVICES
Article 58 60
Scope of and Definitions under Chapter 7
1. This Chapter shall apply to measures by the Parties affecting trade in
services.
2. In respect of air transport services, this Agreement shall not apply to

measures affecting traffic rights, however granted; or to measures affecting
services directly related to the exercise of traffic rights, other than measures
affecting:

(a) aircraft repair and maintenance services;
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(b) the selling and marketing of air transport services; and
(c) computer reservation system services.

3. This Chapter shall not apply to cabotage in maritime transport services.

4. Annexes IV A and IV B provide supplementary provisions to this Chapter
with respect to measures affecting the supply of financial services and of
telecommunications services respectively.

6. For the purposes of this Chapter:

(a) the term “measure” means any measure by a Party, including those of
taxation, whether in the form of a law, regulation, rule, procedure,
decision, administrative action or any other form;

(b) the term “supply of a service” includes the production, distribution,
marketing, sale and delivery of a service;

(c) the term “measures by a Party affecting trade in services” includes
measures in respect of:

(1) the purchase, payment or use of a service;

(i1))  the access to and use of, in connection with the supply of a
service, services which are required by a Party to be offered to
the public generally;

(ii1))  the presence, including commercial presence, of persons of a
Party for the supply of a service in the territory of the other
Party;

(d) the term “commercial presence” means any type of business or
professional establishment, including through:

(1) the constitution, acquisition or maintenance of a juridical
person; or

(i1))  the creation or maintenance of a branch or a representative

office; within the territory of a Party for the purpose of
supplying a service;
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the term “sector” of a service means:

(1) with reference to a specific commitment, one or more, or all,
subsectors of that service, as specified in a Party’s Schedule of
specific commitments in Annex IV C; or

(11) otherwise, the whole of that service sector, including all of its
subsectors;

the term ““service supplier” means any person that supplies a
service;Nw

Note:  Where the service is not supplied directly by a juridical person but through
other forms of commercial presence such as a branch or a representative
office, the service supplier (i.e. the juridical person) shall, nonetheless,
through such presence be accorded the treatment provided for service
suppliers. Such treatment shall be extended to the presence through which
the service is supplied and need not be extended to any other parts of the
supplier located outside the territory where the service is supplied.

the term “service consumer” means any person that receives or uses a
service;

the term “service of the other Party” means a service which is
supplied:

(1) from or in the territory of the other Party, or in the case of
maritime transport, by a vessel registered under the laws of the
other Party, or by a person of the other Party which supplies
the service through the operation of a vessel or its use in
whole or in part; or

(i1) in the case of the supply of a service through commercial
presence or through the presence of natural persons, by a
service supplier of the other Party;

the term “person” means either a natural person or a juridical person;
the term “service supplier of the other Party” means any natural
person of the other Party or juridical person of the other Party, that
supplies a service;

the term “natural person of the other Party” means a natural person

who resides in the territory of the other Party or elsewhere and who
under the law of the other Party:
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(1) in respect of Japan, is a national of Japan; and

(11) in respect of THE PHILIPPINES, is a national of THE

PHILIPPINLS ethas-therichtof permanentrestdeneein
THE PHILIPPINES:; (CIAP)

the term “juridical person” means any legal entity duly constituted or
otherwise organised under applicable law, whether for profit or
otherwise, and whether privately-owned or governmentally-owned,
including any corporation, trust, partnership, joint venture, sole
proprietorship or association;

the term “juridical person of the other Party” means a juridical person
which is either:

(1) constituted or otherwise organised under the law of the other
Party and, if it is owned or controlled by natural persons of
non-Parties or juridical persons constituted or otherwise
organised under the law of non-Parties, is engaged in
substantive business operations in the territory of either Party;
or

(11) in the case of the supply of a service through commercial
presence, owned or controlled by:

(A)  natural persons of the other Party; or

(B)  juridical persons of the other Party identified under
sub-paragraph (i) above;

a juridical person is:

(1) “owned” by persons of a Party if mere-than-50-pereent AT
LEAST 60 PERCENT (CIAP) of the equity interest in it is

beneficially owned by persons of that Party;
(i)  “controlled” by persons of a Party if such persons have the
power to name a majority of its directors or otherwise to

legally direct its actions;

(i)  “owned by natural persons of non-Parties” if mere-than50
pereent AT LEAST 60 PERCENT (CIAP) of the equity
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interest in it is beneficially owned by natural persons of non-
Parties;

“controlled by natural persons of non-Parties” if such natural
persons have the power to name a majority of its directors or
otherwise to legally direct its actions;

“affiliated” with another person when it controls, or is
controlled by, that other person; or when it and the other
person are both controlled by the same person;

the term “trade in services” means the supply of a service:

(@)

(ii)

(iii)

(iv)

from the territory of one Party into the territory of the other
Party (“cross-border mode”™);

in the territory of one Party to the service consumer of the
other Party (“‘consumption abroad mode”);

by a service supplier of one Party, through commercial
presence in the territory of the other Party (“‘commercial
presence mode”);

by a service supplier of one Party, through presence of natural
persons of that Party in the territory of the other Party
(“presence of natural persons mode”);

the term “measures by a Party” means measures taken by:

(@)
(i)

central or local governments; and

non-governmental bodies in the exercise of powers
delegated by central or local governments; in fulfilling its
obligations and commitments under this Chapter, each Party
shall take such reasonable measures as may be available to it
to ensure observance of the provisions of this Chapter by

its local governments and non-governmental bodies in the
exercise of powers delegated by its central or local
governments within its territory;

the term “services” includes any service in any sector except services
supplied in the exercise of governmental authority;
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the term ““a service supplied in the exercise of governmental
authority” means any service which is supplied neither on a
commercial basis nor in competition with one or more service
suppliers;

the term “aircraft repair and maintenance services” means such
activities when undertaken on an aircraft or a part thereof while it is
withdrawn from service and does not include so-called line
maintenance;

the term “selling and marketing of air transport services” means
opportunities for the air carrier concerned to sell and market freely its
air transport services including all aspects of marketing such as
market research, advertising and distribution. These activities do not
include the pricing of air transport services nor the applicable
conditions;

the term “computer reservation system services” means services
provided by computerised systems that contain information about air
carriers’ schedules, availability, fares and fare rules, through which
reservations can be made or tickets may be issued;

the term “traffic rights” means the rights for scheduled and
nonscheduled services to operate or to carry passengers, cargo and
mail for remuneration or hire from, to, within, or over the territory of
a Party, including points to be served, routes to be operated, types of
traffic to be carried, capacity to be provided, tariffs to be charged and
their conditions, and criteria for designation of airlines, including such
criteria as number, ownership and control;

the term “monopoly supplier of a service” means any person, public
or private, which in the relevant market of the territory of a Party is
authorized or established formally or in effect by that Party as the sole
supplier of that service; and

the term “direct taxes” comprises all taxes on total income, on total
capital or on elements of income or of capital, including taxes on
gains from the alienation of property, taxes on estates, inheritances
and gifts, and taxes on the total amounts of wages or salaries paid by
enterprises, as well as taxes on capital appreciation.

Article 59 61
Market Access
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With respect to market access through the modes of supply defined in sub-
paragraph (o) of paragraph 6 of Article 58 60 above, each Party shall accord
services and service suppliers of the other Party treatment no less favourable
than that provided for under the terms, limitations and conditions agreed and
specified in its Schedule of specific commitments in Annex IV C. ™9

Note:  If a Party undertakes a market-access commitment in relation to the supply of a
service through the mode of supply referred to in (i) of sub-paragraph (o) of
paragraph 6 of Article 58 60 above and if the cross-border movement of capital is
an essential part of the service itself, that Party is thereby committed to allow such
movement of capital. If a Party undertakes a market-access commitment in relation
to the supply of a service through the mode of supply referred to in (iii) of sub-
paragraph (o) of paragraph 6 of Article 58 60 above, it is thereby committed to
allow related transfers of capital into its territory.

In sectors where market-access commitments are undertaken WITHOUT
QUALIFICATION (SEC), the measures which a Party shall not maintain or
adopt either on the basis of a regional subdivision or on the basis of its entire
territory, unless otherwise specified in its Schedule of specific commitments
in Annex IV C, are defined as:

(a) limitations on the number of service suppliers whether in the form of
numerical quotas, monopolies, exclusive service suppliers or the
requirements of an economic needs test;

(b) limitations on the total value of service transactions or assets in the
form of numerical quotas or the requirement of an economic needs
test;

() limitations on the total number of service operations or on the total
quantity of service output expressed in terms of designated numerical
units in the form of quotas or the requirement of an economic needs
test; N

Note:  Sub-paragraph (c) of paragraph 2 of Article 59 61 does not cover measures
of a Party which limit inputs for the supply of services.

(d) limitations on the total number of natural persons that may be
employed in a particular service sector or that a service supplier may
employ and who are necessary for, and directly related to, the supply
of a specific service in the form of numerical quotas or the
requirement of an economic needs test;
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Article 60 62
National Treatment under Chapter 7

In the sectors inscribed in its Schedule of specific commitments in Annex IV
C, and subject to any conditions and qualifications set out therein, each Party
shall accord to services and service suppliers of the other Party, in respect of
all measures affecting the supply of services, treatment no less favourable
than that it accords to its own like services and service suppliers. ™

Note:  Specific commitments assumed under Article 68 62 shall not be construed to require
either Party to compensate for any inherent competitive disadvantages which result
from the foreign character of the relevant services or service suppliers.

A Party may meet the requirement of paragraph 1 above by according to
services and service suppliers of the other Party, either formally identical
treatment or formally different treatment to that it accords to its own like
services and service suppliers.

Formally identical or formally different treatment shall be considered to be
less favourable if it modifies the conditions of competition in favour of
services or service suppliers of a Party compared to like services or service
suppliers of the other Party.

A Party may not invoke paragraphs 1, 2 and 3 above under Chapter 2+ 22
with respect to a measure of the other Party that falls within the scope of an
international agreement between them relating to the avoidance of double
taxation.

Article 61 63
Additional Commitments

The Parties may negotiate commitments with respect to measures affecting

trade in services not subject to scheduling under Articles 59 61 and 69 62 above,
including those regarding qualifications, standards or licensing matters. Such
commitments shall be inscribed in a Party’s Schedule of specific commitments in
Annex IV C.

Article 62 64
Service Suppliers of Any Non-Party
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Each Party shall also accord treatment granted under this Chapter to a service
supplier other than those of the Parties, that is a juridical person constituted under the
laws of either Party, and who supplies a service through commercial presence,
provided that it engages in substantive business operations in the territory of either
Party.

Article 63 65
Schedule of Specific Commitments under Chapter 7

1. Each Party shall set out in a schedule the specific commitments it
undertakes under Articles 59;-60-and-6+ 61, 62 and 63. With respect to
sectors where such commitments are undertaken, each Schedule of specific
commitments in Annex IV C shall specify:

(a) terms, limitations and conditions on market access;
(b) conditions and qualifications on national treatment;

(c) undertakings relating to additional commitments; and

(d) where appropriate, the time-frame for implementation of such
commitments.

2. Measures inconsistent with both Articles 59 61 and 60 62 shall be inscribed
in the column relating to Article 59 61. This inscription will be considered to
provide a condition or qualification to Article 60 62 as well.

3. Schedules of specific commitments shall be annexed to this Agreement as
Annex IV C.
4. (a) If a Party has entered into an international agreement on trade in

services with a non-Party, or enters into such an agreement after
this Agreement comes into force, it shall favourably consider
according to services and service suppliers of the other Party,
treatment no less favourable than the treatment that it accords to
like services and service suppliers of that non-Party pursuant to
such an agreement.

(b) An international agreement referred to in sub-paragraph (a) above
shall not include an agreement on the avoidance of double taxation or
provisions on the avoidance of double taxation in any other

international agreement or arrangement by which the Party is bound.

Article 64 66
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Domestic Regulation

In sectors where specific commitments are undertaken, each Party shall
ensure that all measures of general application affecting trade in services are
administered in a reasonable, objective and impartial manner.

Each Party shall maintain or institute as soon as practicable judicial, arbitral
or administrative tribunals or procedures which provide, at the request of an
affected service supplier of the other Party, for the prompt review of, and
where justified, appropriate remedies for, administrative decisions affecting
trade in services. Where such procedures are not independent of the agency
entrusted with the administrative decision concerned, the Party shall ensure
that the procedures in fact provide for an objective and impartial review.

The provisions of paragraph 2 above shall not be construed to require a Party
to institute such tribunals or procedures where this would be inconsistent with
its constitutional structure or the nature of its legal system.

Where authorization is required for the supply of a service on which a
specific commitment has been made, the competent authorities of a Party
shall, within a reasonable period of time after the submission of an
application considered complete under that Party’s domestic laws and
regulations, inform the applicant of the decision concerning the application.
At the request of the applicant, the competent authorities of the Party shall
provide, without undue delay, information concerning the status of the
application.

In sectors where a Party has undertaken specific commitments subject to any
terms, limitations, conditions or qualifications set out therein, the Party shall
not apply licensing and qualification requirements and technical standards
that nullify or impair such specific commitments in a manner which:

(a) does not comply with the following criteria:

(1) based on objective and transparent criteria, such as
competence and the ability to supply the service;

(i)  not more burdensome than necessary to ensure the quality of
the service; or

(ii1))  in the case of licensing procedures, not in themselves a
restriction on the supply of the service; and
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(b) could not reasonably have been expected of that Party at the time the
specific commitments in those sectors were made.

In determining whether a Party is in conformity with its obligations under
paragraph 5 above, account shall be taken of international standards of
relevant international organizations™ applicable to that Party.

Note:  The term “relevant international organizations” refers to international bodies whose
membership is open to the relevant bodies of both Parties.

Article 65 67
Monopolies and Exclusive Service Suppliers

Each Party shall ensure that any monopoly supplier of a service in its territory
does not, in the supply of the monopoly service in the relevant market, act in
a manner inconsistent with the Party’s specific commitments.

Where a Party’s monopoly supplier competes, either directly or through an
affiliated company, in the supply of a service outside the scope of its
monopoly rights and which is subject to that Party’s specific commitments,
the Party shall ensure that such a supplier does not abuse its monopoly
position to act in its territory in a manner inconsistent with such
commitments.

If a Party has reason to believe that a monopoly supplier of a service of the
other Party is acting in a manner inconsistent with paragraph 1 or 2 above, it
may request the other Party to provide specific information concerning the
relevant operations.

The provisions of this Article shall also apply to cases of exclusive service
suppliers, where a Party, formally or in effect:

(a) authorizes or establishes a small number of service suppliers; and

(b) substantially prevents competition among those suppliers in its
territory.

Article 66 68
Business Practices

The Parties recognize that certain business practices of service suppliers,

other than those falling under Article 65 67 above, may restrain competition
and thereby restrict trade in services.
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A Party shall, at the request of the other Party, enter into consultations with a
view to eliminating practices referred to in paragraph 1 above. The Party
addressed shall accord full and sympathetic consideration to such a request
and shall co-operate through the supply of publicly available nonconfidential
information of relevance to the matter in question. The Party addressed shall
also provide other information available to the requesting Party, subject to its
domestic law and to the conclusion of a satisfactory agreement concerning
the safeguarding of its confidentiality by the requesting Party.

Article 67 69
Payments and Transfers

Except under the circumstances envisaged in Article 68 70 below, a Party
shall not apply restrictions on international transfers and payments for current
transactions relating to its specific commitments.

Nothing in this Chapter shall affect the rights and obligations of the Parties as
members of the International Monetary Fund (hereinafter referred to in this
Chapter as “the Fund”) under the Articles of Agreement of the Fund,
including the use of exchange actions which are in conformity with the
Articles of Agreement of the Fund, provided that a Party shall not impose
restrictions on any capital transactions inconsistently with its specific
commitments regarding such transactions, except under Article 68 70 below,
or at the request of the Fund.

Article 68 70
Restrictions to Safeguard the Balance of Payments under Chapter 7

In the event of serious balance-of-payments and external financial difficulties
or threat thereof, a Party may adopt or maintain restrictions on trade in
services on which it has undertaken specific commitments, including on
payments or transfers for transactions related to such commitments.

The restrictions referred to in paragraph 1 above:

(a) shall not discriminate between the Parties;

(b) shall ensure that the other Party is treated as favourably as any non-
Party;

(©) shall be consistent with the Articles of Agreement of the Fund,

(d) shall avoid unnecessary damage to the commercial, economic and
financial interests of the other Party;
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shall not exceed those necessary to deal with the circumstances
described in paragraph 1 above; and

shall be temporary and be phased out progressively as the situation
specified in paragraph 1 above improves.

In determining the incidence of such restrictions, a Party may give priority to
the supply of services which are more essential to their economic or
development programmes. However, such restrictions shall not be adopted or
maintained for the purpose of protecting a particular service sector.

Any restrictions adopted or maintained under paragraph 1 of this Article, or
any changes therein, shall be promptly notified to the other Party.

Where a Party has adopted restrictions pursuant to paragraph 1 of this
Article:

(a)

(b)

(©)

(d)

that Party shall commence consultations with the other Party promptly
in order to review the restrictions adopted by the former Party;

the restrictions shall be subjected to annual review through further
consultations, beginning one year after the date that the consultations
referred to in sub-paragraph (a) above commenced. At these
consultations, all restrictions applied for balance-of-payments
purposes shall be reviewed. The Parties may also agree to a different
frequency of such consultations;

such consultations shall assess the balance-of-payments situation of
the Party concerned and the restrictions adopted or maintained under
this Article, taking into account, inter alia, such factors as:

(1) the nature and extent of the balance-of-payments and the
external financial difficulties;

(i1))  the external economic and trading environment of the
consulting Party; and

(iii))  alternative corrective measures which may be available;
the consultations shall address the compliance of the restrictions with
paragraph 2 of this Article, in particular the progressive phaseout of

restrictions in accordance with sub-paragraph (f) of paragraph 2 of
this Article; and
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in such consultations, all findings of statistical and other facts
presented by the Fund relating to foreign exchange, monetary reserves
and balance-of-payments, shall be accepted and conclusions shall be
based on the assessment by the Fund of the balance-of-payments and
the external financial situation of the consulting Party.

Article 69 71
General Exceptions under Chapter 7

Subject to the requirement that such measures are not applied in a manner
which would constitute a means of arbitrary or unjustifiable discrimination
against the other Party, or a disguised restriction on trade in services between
the Parties, nothing in this Chapter shall be construed to prevent the adoption
or enforcement by either Party of measures:

(a)

(b)
(c)

(d)

necessary to protect public morals or to maintain public order;™

Note:  The public order exception may be invoked only where a genuine and
sufficiently serious threat is posed to one of the fundamental interests of
society.

necessary to protect human, animal or plant life or health;

necessary to secure compliance with laws or regulations which are not
inconsistent with the provisions of this Chapter including those
relating to:

(1) the prevention of deceptive and fraudulent practices or to deal
with the effects of a default on services contracts;

(11) the protection of the privacy of individuals in relation to the
processing and dissemination of personal data and the
protection of confidentiality of individual records and
accounts;

(i11) safety;

(1V) MULTILATERALLY AGREED EMERGENCY
SAFEGUARD MEASURES OR, WHERE THESE ARE
ABSENT, ANY REASONABLE DOMESTIC SAFEGUARD
MEASURE. (SEC)

inconsistent with Article 60 62, provided that the difference in
treatment is aimed at ensuring the equitable or effective™® imposition
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or collection of direct taxes in respect of services or service suppliers
of the other Party.

Note:  Measures that are aimed at ensuring the equitable or effective imposition or
collection of direct taxes include measures taken by a Party under its
taxation system which:

6) apply to non-resident service suppliers in recognition of the fact
that the tax obligation of non-residents is determined with respect
to taxable items sourced or located in the Party’s territory;

(i1) apply to non-residents in order to ensure the imposition or
collection of taxes in the Party’s territory;

(iii) apply to non-residents or residents in order to prevent the
avoidance or evasion of taxes, including compliance measures;

(iv) apply to consumers of services supplied in or from the territory of
the other Party in order to ensure the imposition or collection of
taxes on such consumers derived from sources in the Party’s
territory;

(V) distinguish service suppliers subject to tax on worldwide taxable
items from other service suppliers, in recognition of the difference
in the nature of the tax base between them; or

(vi) determine, allocate or apportion income, profit, gain, loss,
deduction or credit of resident persons or branches, or between
related persons or branches of the same person, in order to
safeguard the Party’s tax base.

Tax terms or concepts in sub-paragraph (d) of paragraph 1 of Article 69 71
and in this note are determined according to tax definitions and concepts,
or equivalent or similar definitions and concepts, under the domestic law of
the Party taking the measure.

In the application of paragraph 1 above, the relevant interpretations and
operation of the WTO Agreement shall, where appropriate, be taken into

account.

Article 70 72
Denial of Benefits

A Party may deny the benefits of this Chapter:

(a) to the supply of any service, if it establishes that the service is
supplied from or in the territory of a non-Party;

(b) in the case of the supply of a maritime transport service, if it
establishes that the service is supplied:
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(1) by a vessel registered under the laws of a non-Party, and

(11) by a person which operates or uses the vessel in whole or in
part but which is of a non-Party;

(c) to any service supplier that is a juridical person, if it establishes that
the service supplier is neither a “service supplier of the other Party” as
defined in sub-paragraph (j) of paragraph 6 of Article 58 60 nor a
“service supplier other than those of the Parties” granted benefits
under Article 62 64.

CHAPTER 8
INVESTMENT

Article A& 73
Scope of Chapter 8

This Chapter shall apply to measures adopted or maintained by a Party
relating to:

(a) investors of the other Party in the territory of the former Party; and

(b) investments of investors of the other Party in the territory of the
former Party.

This Chapter shall not apply to government procurement.

Movement of natural persons who are investors shall be governed by Chapter
9.

Article 72 74
Definitions under Chapter 8

For the purposes of this Chapter:

(a) the term “investments” means every kind of asset owned or
controlled, directly or indirectly, by an investor, including:

(1) an enterprise;
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(i)  shares, stocks or other forms of equity participation in an
enterprise, including rights derived therefrom;

(iii)  bonds, debentures, and loans and other forms of debt, ™'

including rights derived therefrom;

(iv)  rights under contracts, including turnkey, construction,
management, production or revenue-sharing contracts;

(v) claims to money and claims to any performance under
contract™* having a financial value;

Note:  For the purposes of this Chapter, “loans and other forms of debt”
described in (iii) of sub-paragraph (a) of Article 72 74 and “claims
to money and claims to any performance under contract”
described in (v) of sub-paragraph (a) of Article 72 74 refer to
assets which relate to a business activity and do not refer to assets
which are of a personal nature, unrelated to any business activity.

(vi)  intellectual property rights, including trademarks, industrial
designs, layout-designs of integrated circuits, copyrights,
patents, trade names, indications of source or geographical
indications and undisclosed information;

(vil)  rights conferred pursuant to laws and regulations or contracts
such as concessions, licenses, authorizations, and permits; and

(viii) any other tangible and intangible, movable and immovable
property, and any related property rights, such as leases,
mortgages, liens and pledges;

(134 2

' } ; THE TERM INVESTMENT

INCLUDES “RETURNS” WHICH MEANS AN AMOUNT
YIELDED BY OR DERIVED FROM AN INVESTMENT,
INCLUDING PROFITS, DIVIDENDS, INTEREST, CAPITAL
GAINS, ROYALTY PAYMENTS, PAYMENTS IN CONNECTION
WITH INTELLECTUAL PROPERTY RIGHTS, AND ALL
OTHER LAWFUL INCOME. ANY ALTERATION OF THE
FORM IN WHICH ASSETS ARE INVESTED OR REINVESTED
SHALL NOT AFFECT THEIR CHARATER AS INVESTMENTS.
(SEC)
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the term “investor” means any person that seeks to make, is making,
or has made, investments;

the term “person” means either a natural person or an enterprise;

the term “investor of the other Party”” means any natural person of the
other Party or any enterprise of the other Party;

the term “natural person of the other Party” means a natural person
who resides in the territory of the other Party or elsewhere and who
under the law of the other Party:

(1) in respect of Japan, is a national of Japan; and

(i1) in respect of THE PHILIPPINES, is a national of THE
PHILIPPINES or has the right of permanent residence in
THE PHILIPPINES;,

the term “enterprise” means any legal person or any other entity duly
constituted or otherwise organized under applicable law, whether for
profit or otherwise, and whether privately-owned or controlled or
governmentally-owned or controlled, including any corporation, trust,
partnership, joint venture, sole proprietorship, association,
organization, company or branch;

the term “enterprise of the other Party” means any enterprise duly
constituted or otherwise organized under applicable law of the other
Party, except an enterprise owned or controlled by persons of non-
Parties and not engaging in substantive business operations in the
territory of the other Party; and

an enterprise is:

(1) “owned” by persons of non-Parties if more than 50 percent of
the equity interest in it is beneficially owned by persons of
non-Parties; and

(i)  “controlled” by persons of non-Parties if such persons have
the power to name a majority of its directors or otherwise to

legally direct its actions.

Article 73 75
National Treatment under Chapter 8
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Each Party shall within its territory accord to investors of the other Party and
to their investments in relation to the establishment, acquisition, expansion,
management, operation, maintenance, use, possession, liquidation, sale, or other
disposition of investments, treatment no less favourable than the treatment which it
accords in like circumstances to its own investors and investments (hereinafter
referred to in this Chapter as “national treatment). THIS PROVISION SHALL
APPLY IN INVESTMENT AREAS MUTUALLY AGREED BETWEEN THE
PARTIES. (BITR)

Article 74 76
Access to the Courts of Justice

Each Party shall within its territory accord to investors of the other Party
treatment no less favourable than the treatment which it accords in like
circumstances to its own investors, with respect to access to its courts of justice and
administrative tribunals and agencies in all degrees of jurisdiction both in pursuit and
in defense of such investors’ rights.

Article 758 77
Prohibition of Performance Requirements

1. Neither Party shall impose or enforce any of the following requirements as a
condition for the establishment, acquisition, expansion, management,
operation, maintenance, use or possession of investments in its territory of an
investor of the other Party:

(a) to export a given level or percentage of goods or services;

(b) to achieve a given level or percentage of domestic content;

(c) to purchase or use goods produced or services provided in the
territory of the former Party, or to purchase goods or services from
natural or legal persons in the territory of the former Party;

(d) to relate the volume or value of imports to the volume or value of
exports or to the amount of foreign exchange inflows associated with
such investments;

(e) to restrict sales of goods or services in the territory of the former Party

that such investments produce or provide by relating such sales to the
volume or value of its exports or foreign exchange earnings;
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6] to transfer technology, a production process or other proprietary
knowledge to a natural or legal person of the former Party, except
when the requirement:

(1) is imposed or enforced by a court, administrative tribunal or
competition authority to remedy an alleged violation of
competition laws; or

(i1) concerns the transfer of intellectual property which is
undertaken in a manner not inconsistent with the Agreement
on Trade-Related Aspects of Intellectual Property Rights in
Annex 1C to the WTO Agreement;

(SE C

Each Party is not precluded by paragraph 1 above from conditioning the
receipt or continued receipt of an advantage, in connection with investments
in its territory of an investor of the other Party, on compliance with any of the
requirements set forth in sub-paragraphs (f) through (i) of paragraph 1 above.

Nothing in this Article shall be construed so as to derogate from the
obligations of the Parties under the Agreement on Trade Related Investment
Measures in Annex 1A to the WTO Agreement.

Article 76 78
Specific Exceptions

Articles 73 75 and 75 77 shall not apply to investors and investments, in
respect of:

(a) any exception specified by the Parties in Annexes V A and V B; and
(b) an amendment or modification to any exception referred to in sub-
paragraph (a) above, provided that the amendment or modification

does not decrease the level of conformity of the exception with
Articles 73 75 and 75 77.
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The exceptions referred to in sub-paragraph (a) of paragraph 1 above shall
include the following elements, to the extent that these elements are
applicable:

(a) sector or matter;

(b) obligation or article in respect of which the exception is taken;
(©) legal source or authority of the exception; and

(d) succinct description of the exception.

If a Party makes an amendment or modification referred to in subparagraph
(b) of paragraph 1 of this Article, that Party shall, prior to the implementation
of the amendment or modification, or in exceptional circumstances, as soon
as possible thereafter:

(a) notify the other Party of the elements set out in paragraph 2 above;
and

(b) provide to the other Party, upon request, particulars of the amended or
modified exception.

Each Party shall endeavour, where appropriate, to reduce or eliminate the
exceptions specified in Annexes V A and V B respectively.

Article 77 79
Expropriation and Compensation

Each Party shall accord to investments in its territory of investors of the other
Party fair and equitable treatment and full protection and security.

Neither Party shall expropriate or nationalize investments in its territory of an
investor of the other Party or take any measure equivalent to expropriation or
nationalization (hereinafter referred to in this Chapter as “expropriation”)
except for a public purpose, on a non-discriminatory basis, in accordance
with due process of law, and upon payment of compensation in accordance
with this Article.

Compensation shall be equivalent to the fair market value of the expropriated
investments. The fair market value shall not reflect any change in market
value occurring because the expropriation had become publicly known
earlier, but may, insofar as such expropriation relates to land, reflect the
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market value before the expropriation occurred, the trend in the market value,
and adjustments to the market value in accordance with the laws of the
expropriating Party concerning expropriation.

4. The compensation shall be paid without delay and shall carry an appropriate
interest taking into account the length of time from the time of expropriation
until the time of payment. THE APPROPRIATE INTEREST RATE
SHALL BE DEFINED IN THE IMPLEMENTING AGREEMENT. (SEC)
It shall be effectively realizable and freely transferable and shall be freely
convertible, at the market exchange rate prevailing on the date of the
expropriation, into the currency of the Party of the investors concerned and
freely usable currencies defined in the Articles of Agreement of the
International Monetary Fund.

5. The investors affected by expropriation shall have a right of access to the
courts of justice or the administrative tribunals or agencies of the Party
making the expropriation to seek a prompt review of the investor's case or the
amount of compensation that has been assessed in accordance with the
principles set out in this Article.

Article 78 80
Repurchase of Leases

If an agency of the government of a Party responsible for leasing industrial
land repurchases a leasehold interest in land owned by an investor of the other Party,
that agency shall take into consideration the following matters:

(a) the value attributable to the remaining period of such leasehold
interest;

(b) priority allocation by the agency of a suitable, alternative property for
the investor; and

(©) reasonable relocation costs that would be incurred by the investor in
relocating to the alternative property within the territory of the Party.

Article 79 81
Protection from Strife

1. Each Party shall accord to investors of the other Party that have suffered loss
or damage relating to their investments in the territory of the former Party
due to armed conflict, or state of emergency such as revolution, insurrection
and civil disturbance, treatment, as regards restitution, indemnification,
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compensation or any other settlement, that is no less favourable than that
which it accords to its own investors.

Any payments made pursuant to paragraph 1 above shall be effectively
realizable, freely convertible and freely transferable.

Article 80 82
Transfers

Each Party shall allow all payments relating to investments in its territory of
an investor of the other Party to be freely transferred into and out of its

territory without delay. Such transfers shall include:

(a) the initial capital and additional amounts to maintain or increase
investments;

(b) profits, capital gains, dividends, royalties, interests and other current
incomes accruing from investments;

(©) proceeds from the total or partial sale or liquidation of investments;

(d) payments made under a contract including loan payments in
connection with investments;

(e) earnings of investors of a Party who work in connection with
investments in the territory of the other Party;

63} payments made in accordance with Articles 7 79 and 79 81; and

(g2) payments arising out of the settlement of a dispute under Article 82
84.

Each Party shall allow transfers to be made without delay in a freely usable
currency at the market rate of exchange prevailing on the date of transfer.

Notwithstanding paragraphs 1 and 2 above, a Party may delay or prevent a
transfer through the equitable, non-discriminatory and good-faith application
of its laws relating to:

(a) bankruptcy, insolvency, CORPORATE RECOVERY/

REHABILITATION (SEC), or the protection of the rights of
creditors;
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(b) the issuing, trading or dealing in securities, INCLUDING BUT NOT
LIMITED TO, FUTURES, OPTIONS OR DERIVATIVES (SEC);

(c) criminal matters OR PENAL OFFENSES, OR THE RECOVERY
OF PROCEEDS OF CRIME (SEC);

(D) REGISTRATION AND DISCLOSURE REQUIREMENTS WHEN
NECESSARY TO ASSIST LAW ENFORCEMENT OR
FINANCIAL REGULATORY AUTHORITIES (SEC);

(e) ensuring compliance with orders or judgments in adjudicatory
proceedings; or

) obligations of investors arising from PRIVATE AND PUBLIC seectal

security AND RETIREMENT PLANS, and-publicretirementplans;
COMPULSORY SAVINGS SCHEMES, OR OTHERWISE. (SEC)

Article 81 83
Subrogation

1. If a Party or its designated agency makes a payment to any of its investors
pursuant to an indemnity, guarantee or contract of insurance, arising from or
pertaining to an investment of that investor within the territory of the other
Party, the other Party shall:

(a) recognize the assignment, to the former Party or its designated
agency, of any right or claim of such investor that formed the basis of
such payment; and

(b) recognize the right of the former Party or its designated agency to
exercise by virtue of subrogation any such right or claim to the same
extent as the original right or claim of the investor.

2. Paragraphs 2 to 5 of Article 77 79, and Articles 79-and-80 81 and 82, shall
apply mutatis mutandis as regards payment to be made to the Party or its
designated agency first mentioned in paragraph 1 above by virtue of such
assignment of right or claim, and the transfer of such payment.

Article 82 84
Settlement of Investment Disputes between a Party and an Investor of
the other Party

1. For the purposes of this Chapter, an investment dispute is a dispute between a
Party and an investor of the other Party that has incurred loss or damage by
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reason of, or arising out of, an alleged breach of any right conferred by this
Chapter with respect to the investments of the investor of that other Party.

In the event of an investment dispute, such investment dispute shall, as far as
possible, be settled amicably through consultations, MEDIATION,
ARBITRATION, AND OTHER ALTERNATIVE DISPUTE

RESOLUTION PROCEDURES between-the-parties-to-the-investment
dispute. (SEC)

If an investment dispute cannot be settled through such consultations within
five months from the date on which the investor requested for the
consultations in writing, and if the investor concerned has not submitted the
investment dispute for resolution (i) under administrative or judicial
settlement, or (ii) in accordance with any applicable, previously agreed
dispute settlement procedures, that investor may either:

(a) request the establishment of an arbitral tribunal in accordance with the
procedures set out in Annex V C and submit the investment dispute to
that tribunal,

(b) submit the investment dispute to conciliation or arbitration in
accordance with the provisions of the Convention on the Settlement
of Investment Disputes between States and Nationals of Other States
done at Washington, March 18, 1965 (hereinafter referred to in this
Chapter as “the ICSID Convention™), so long as the ICSID
Convention is in force between the Parties, or conciliation or
arbitration under the Additional Facility Rules of the International
Centre for Settlement of Investment Disputes (hereinafter referred to
in this Chapter as “ICSID”) so long as the ICSID Convention is not in
force between the Parties; or

() submit the investment dispute to arbitration under the Arbitration
Rules of the United Nations Commission on International Trade Law,
adopted by the United Nations Commission on International Trade
Law on April 28, 1976.

Each Party hereby consents to the submission of investment disputes to
international conciliation or arbitration as provided for in paragraph 3 above,
in accordance with the provisions of this Article, provided that:

(a) less than three years have elapsed since the date the investor knew or

ought to have known, whichever is the earlier, of the loss or damage
which, it is alleged, has been incurred by the investor; and
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(b) in the case of arbitration in accordance with the provisions of the
ICSID Convention referred to in sub-paragraph (b) of paragraph 3
above, if the Chairman of ICSID is asked to appoint an arbitrator or
arbitrators pursuant to Article 38 or 56(3) of the ICSID Convention,
the Chairman:

(1) allows both the Party and the investor to each indicate up to
three nationalities, the appointment of arbitrators of which
pursuant to Article 38 or 56(3) of the ICSID Convention is
unacceptable to it; and

(11) does not appoint as arbitrator any person who is, by virtue of
sub-paragraph (i) above, excluded by either the Party or the
investor or both the Party and the investor.

When the condition set out in sub-paragraph (a) of paragraph 4 above is not
met, the consent given in paragraph 4 above shall be invalidated.

When the conditions set out in sub-paragraph (b) of paragraph 4 of this
Article are not met, the consent to arbitration by ICSID given in paragraph 4
of this Article shall be invalidated. In such circumstances, a different method
of dispute settlement can be chosen from among those methods provided for
in paragraph 3 of this Article other than ICSID arbitration.

Paragraphs 3 and 4 of this Article shall not apply if an investor which is an
enterprise of a Party owned or controlled by persons of non-Parties submits
an investment dispute with respect to its investments in the territory of the
other Party, unless the investments concerned have been established, acquired
or expanded in the territory of that other Party.

An investor to an investment dispute who intends to submit an investment
dispute pursuant to paragraph 3 of this Article shall give to the Party that is a
party to the investment dispute written notice of intent to do so at least 90
days before the claim is submitted. The notice of intent shall specify:

(a) the name and address of the investor concerned;

(b) the specific measures of that Party at issue and a brief summary of the
factual and legal basis of the dispute sufficient to present the problem
clearly, including the provisions of this Chapter alleged to have been

breached; and

C the dispute settlement procedures set torth in sub-paragraph (a), or
he di 1 d forth in sub graph b
(c) of paragraph 3 of this Article which the investor will seek.
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When an investor of a Party submits an investment dispute pursuant to
paragraph 3 of this Article and the disputing Party invokes Article 84 86 or
85 87, the arbitrators to be selected shall, on the request of the disputing Party
or investor, have the necessary expertise relevant to the specific financial
matters under dispute.

(a) The award shall include:

(1) a judgment whether or not there has been a breach by a Party
of any rights conferred by this Chapter in respect of the
investor of the other Party and its investments; and

(11) a remedy if there has been such breach.

(b) The award rendered in accordance with sub-paragraph (a) above shall
be final and binding upon the Party and the investor, except to the
extent provided for in sub-paragraphs (c) and (d) below.

(©) Where an award provides that there has been a breach by a Party of
any rights conferred by this Chapter in respect of the investor of the
other Party and its investments, the Party to the dispute is entitled to
implement the award through one of the following remedies, in lieu of
the remedy indicated pursuant to (ii) of sub-paragraph (a) of this
paragraph:

(1) pecuniary compensation, including interest from the time the
loss or damage was incurred until time of payment;

(i)  restitution in kind; or

(iii)  pecuniary compensation and restitution in combination,
provided that:

(A)  the Party notifies the investor, within 30 days after the
date of the award, that it will implement the award
through one of the remedies indicated in (i), (ii) or (iii)
of this sub-paragraph; and

(B)  where the Party chooses to implement the award in
accordance with (i) or (iii) of this sub-paragraph, the
Party and the investor agree as to the amount of
pecuniary compensation, or in lieu of such agreement,
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a decision pursuant to sub-paragraph (d) below is
made.

(d) If the Party and the investor are unable to agree, within 60 days after
the date of the award, as to the amount of pecuniary compensation as
provided for in (B) of sub-paragraph (c) above, the matter may be
referred, by either the Party or the investor, to the arbitral tribunal that
rendered the award. The award on the amount of pecuniary
compensation in accordance with this paragraph is final and binding
on both the Party and the investor.

(e) The award shall be executed by the applicable laws and regulations
concerning the execution of such awards in force in the Party in
whose territory such execution is sought.

Nothing in this Article shall be construed so as to prevent an investor to an
investment dispute from seeking administrative or judicial settlement within
the territory of the Party that is a party to the investment dispute.

Neither Party shall give diplomatic protection, or bring an international
claim, in respect of an investment dispute which one of its investors and the
other Party shall have consented to submit or shall have submitted to
arbitration under this Article, unless such other Party shall have failed to
abide by and comply with the award rendered in such dispute. Diplomatic
protection, for the purposes of this paragraph, shall not include informal
diplomatic exchanges for the sole purpose of facilitating a settlement of the
dispute.

Article 83 85
General Exceptions under Chapter 8

Subject to the requirement that such measures are not applied in a manner
which would constitute a means of arbitrary or unjustifiable discrimination
against the other Party, or a disguised restriction on investments of investors
of a Party in the territory of the other Party, nothing in this Chapter shall be
construed to prevent the adoption or enforcement by either Party of measures:

(a) necessary to protect public morals or to maintain public order;™?

Note:  The public order exception may be invoked only where a genuine and
sufficiently serious threat is posed to one of the fundamental interests of
society.

(b) necessary to protect human, animal or plant life or health;
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(c) necessary to secure compliance with the laws or regulations which are
not inconsistent with the provisions of this Agreement including those
relating to:

(1) the prevention of deceptive and fraudulent practices or to deal
with the effects of a default on contract;

(11) the protection of the privacy of the individual in relation to the
processing and dissemination of personal data and the
protection of confidentiality of personal records and accounts;

(i11)  safety;
(d) relating to prison labour;

(e) imposed for the protection of national treasures of artistic, historic, or
archaeological value;

® to conserve exhaustible natural resources if such measures are made
effective in conjunction with restrictions on domestic production or
consumption.

In cases where a Party takes any measure pursuant to paragraph 1 above or
Article 4, which it implements after this Agreement comes into force, such
Party shall make reasonable effort to notify the other Party of the description
of the measure either before such measure is taken or as soon as possible
thereafter, if such measure could affect investments or investors of the other
Party in respect of obligations made under this Chapter.

NOTHING IN THIS CHAPTER SHALL BE CONSTRUED TO
PREVENT A PARTY FROM ADOPTING, MAINTAINING, OR
ENFORCING ANY MEASURE OTHERWISE INCONSISTENT WITH
THIS CHAPTER THAT IT CONSIDERS APPROPRIATE TO ENSURE
THAT INVESTMENT ACTIVITY IN ITS TERRITORY IS
UNDERTAKEN IN A MANNER SENSITIVE TO ENVIRONMENTAL
CONCERNS. (SEC)

Article 84 86
Temporary Safeguard

A Party may adopt or maintain measures inconsistent with its obligations

provided for in Article 73 75 relating to cross-border capital transactions or
Article 86 82:
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in the event of serious balance-of-payments or external financial
difficulties or threat thereof; or

where, in exceptional circumstances, movements of capital result in
serious economic and financial disturbance in the Party concerned.

IT IS RECOGNIZED THAT PARTICULAR PRESSURES ON
THE BALANCE OF PAYMENTS OF A PARTY IN THE
PROCESS OF ECONOMIC DEVELOPMENT MAY
NECESSITATE THE USE OF RESTRICTIONS TO ENSURE,
INTER ALIA, THE MAINTENANCE OF A LEVEL OF
FINANCIAL RESERVES ADEQUATE FOR THE
IMPLEMENTATION OF ITS PROGRAM OF ECONOMIC
DEVELOPMENT. (SEC)

The measures referred to in paragraph 1 above:

(a)

(b)

(©)

(d)
(e)
®

(2

shall be consistent with the Articles of Agreement of the International
Monetary Fund;

shall not exceed those necessary to deal with the circumstances
described in paragraph 1 above;

shall be temporary and shall be eliminated as soon as conditions
permit;

shall promptly be notified to the other Party;
shall not discriminate between the Parties;

shall ensure that the other Party is treated as favourably as any non-
Party; and

shall avoid unnecessary damage to the commercial, economic and
financial interests of the other Party.

Nothing in this Chapter shall be regarded as affecting the rights enjoyed and
obligations undertaken by a Party as a party to the Articles of Agreement of
the International Monetary Fund.

Article 85 87
Prudential Measures
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1. Notwithstanding any other provisions of this Chapter, a Party shall not be
prevented from taking measures for prudential reasons, including measures
for the protection of investors, depositors, policy holders or persons to whom
a fiduciary duty is owed by an enterprise supplying financial services, or to
ensure the integrity and stability of the financial system.

2. Where such measures do not conform with the provisions of this Chapter,
they shall not be used as a means of avoiding the Party's commitments or
obligations under this Chapter.

ARTICLE 88
SPECIAL INFORMATION REQUIREMENTS

A PARTY MAY REQUIRE AN INVESTOR OF THE OTHER PARTY, OR
A COVERED INVESTMENT, TO PROVIDE INFORMATION CONCERNING
THAT INVESTMENT SOLELY FOR INFORMATIONAL OR STATISTICAL
PURPOSES. THE PARTY SHALL PROTECT SUCH BUSINESS
INFORMATION THAT IS CONFIDENTIAL FROM ANY DISCLOSURE THAT
WOULD PREJUDICE THE COMPETITIVE POSITION OF THE INVESTOR
OR THE COVERED INVESTMENT. NOTHING IN THIS PARAGRAPH
SHALL BE CONSTRUED TO PREVENT A PARTY FROM OTHERWISE
OBTAINING OR DISCLOSING INFORMATION IN CONNECTION WITH
THE EQUITABLE AND GOOD FAITH APPLICATION OF ITS LAW. (SEC)

Article 86 89
Intellectual Property Rights

Notwithstanding the provisions of Article 73 75, the Parties agree in respect
of intellectual property rights that national treatment as provided for in that Article
shall apply only to the extent as provided for in the Agreement on Trade-Related
Aspects of Intellectual Property Rights in Annex 1C to the WTO Agreement.

Article 87 90
Taxation Measures as Expropriation

1. Article 77 79 shall apply to taxation measures, to the extent that such taxation
measures constitute expropriation as provided for in paragraph 2 of Article 7#

79.

2. Where paragraph 1 above applies, Articles 74,8288 76, 84, 91 and
paragraph lof Article 89 92 shall also apply in respect of taxation measures.

Article 88 91
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Joint Committee on Investment

For the purposes of effective implementation of this Chapter, a Joint
Committee on Investment (hereinafter referred to in this Article as “the
Committee”) shall be established. The functions of the Committee shall be:

(a) reviewing and discussing the implementation and operation of this
Chapter;

(b) reviewing the specific exceptions under paragraph 1 of Article 76 78
for the purpose of contributing to the reduction or elimination, where
appropriate, of such exceptions, and encouraging favourable
conditions for investors of both Parties; and

(c) discussing other investment related issues concerning this Chapter.
The Committee may decide to hold a joint meeting with the private sector.

THE COMPOSITION OF THE COMMITTEE SHALL BE SPECIFIED
IN THE IMPLEMENTING AGREEMENT. (BITR)

Article 89 92
Application of Chapter 8

In fulfilling the obligations under this Chapter, each Party shall take such
reasonable measures as are available to it to ensure observance by its local
governments and non-governmental bodies in the exercise of power
delegated by central or local governments within its territory.

If a Party has entered into an international agreement on investment with a
non-Party, or enters into such an agreement after this Agreement comes into
force, it shall favourably consider according to investors of the other Party
and to their investments, treatment, in relation to the establishment,
acquisition, expansion, management, operation, maintenance, use,
possession, liquidation, sale, or other disposition of investments, no less
favourable than the treatment that it accords in like circumstances to investors
of that non-Party and their investments pursuant to such an agreement.

CHAPTER 9
MOVEMENT OF NATURAL PERSONS

Article 90 93
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Scope of Chapter 9

I. This Chapter applies to measures affecting the movement of natural persons
of a Party who enter the territory of the other Party for business purposes.

2. This Agreement shall not apply to measures regarding nationality or
citizenship, residence on a permanent basis or employment on a permanent
basis.

Article 91 94
Definitions under Chapter 9

The term “natural person of the other Party” means a natural person who
resides in the territory of the other Party or elsewhere and who under the law of the
other Party:

(a) in respect of Japan, is a national of Japan; and

(b) in respect of THE PHILIPPINES, is a national of THE

PHILIPPINES ot+has-theright of permanentresidence-inTHE
PHILIPPINES. (BTRCP)

Article 92 95
Specific Commitments under Chapter 9

1. Each Party shall set out in Part A of Annex VI the specific commitments it
undertakes for:

(a) short-term business visitors of the other Party; and
(b) intra-corporate transferees of the other Party.

2. Each Party shall set out in Part B of Annex VI the specific commitments it
undertakes, to be implemented in accordance with its laws and regulations,
for:

(a) investors of the other Party; and

(b) natural persons of the other Party who engage in work on the basis of
a personal contract with public or private organizations in its territory.

3. Natural persons covered by a specific commitment referred to in paragraphs 1

and 2 above shall be granted entry and stay in accordance with the terms and
conditions of the specific commitment.
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The specific commitments referred to in paragraphs 1 and 2 of this Article
shall apply only to sectors where specific commitments referred to in Article
63 65 are undertaken under Chapter 7 and no specific exceptions are made
under Chapter 8.

Article 93 96
Mutual Recognition of Professional Qualifications

A Party may recognize the education or experience obtained, requirements
met, or licences or certifications granted in the territory of the other Party for
the purposes of the fulfillment, in whole or in part, of its standards or criteria
for the authorization, licensing or certification of natural persons with
professional qualifications.

Recognition referred to in paragraph 1 above, which may be achieved
through harmonization or otherwise, may be based upon an agreement or
arrangement between the Parties or may be accorded unilaterally.

Where a Party recognizes, by agreement or arrangement or unilaterally, the
education or experience obtained, requirements met or licences or
certifications granted in the territory of a non-Party, the Party shall accord the
other Party an adequate opportunity to demonstrate that the education or
experience obtained, requirements met or licences or certifications granted in
the territory of the other Party should also be recognized.

Article 94 97
Joint Committee on Mutual Recognition of Professional Qualifications

For the purposes of effective implementation of Article 93 96 above, a Joint
Committee on Mutual Recognition of Professional Qualifications (hereinafter
referred to in this Article as “the Committee”) shall be established. The
functions of the Committee shall be:

(a) reviewing and discussing the issues concerning the effective
implementation of Article 93 96 above;

(b) identifying and recommending areas for and ways of furthering co-
operation between the Parties; and

(c) discussing other issues relating to the implementation of Article 93 96
above.
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The composition of the Committee shall be specified in the Implementing
Agreement.

Article 95 98
General Provisions for Chapter 9

Subject to the requirement that such measures are not applied in a manner
which would constitute a means of arbitrary or unjustifiable discrimination
against the other Party, or a disguised restriction on trade in services between
the Parties or on investments of investors of a Party in the territory of the
other Party, nothing in this Chapter shall be construed to prevent the adoption
or enforcement by either Party of measures:

(a) necessary to protect public morals or to maintain public order;™*

Note:  The public order exception may be invoked only where a genuine and
sufficiently serious threat is posed to one of the fundamental interests of
society.

(b) necessary to protect human, animal or plant life or health;

(c) necessary to secure compliance with laws or regulations which are not
inconsistent with the provisions of this Chapter including those
relating to:

(1) the prevention of deceptive and fraudulent practices or to deal
with the effects of a default on services contracts;

(i)  the protection of the privacy of individuals in relation to the
processing and dissemination of personal data and the
protection of confidentiality of individual records and
accounts;

(ii1))  safety.

This Chapter shall not prevent a Party from applying measures to regulate the
entry of natural persons of the other Party into, or their temporary stay in, its
territory, including those measures necessary to protect the integrity of, and
to ensure the orderly movement of natural persons across, its borders,
provided that such measures are not applied in such a manner as to nullify or
impair the benefits accruing to the other Party under the terms of a specific
commitment.™*
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The sole fact of requiring a visa for natural persons of a certain nationality or
citizenship and not for those of others shall not be regarded as nullifying or
impairing benefits under a specific commitment.

CHAPTER 10
INTELLECTUAL PROPERTY

Article 96 99
Areas and Forms of Co-operation under Chapter 10

The Parties, recognizing the growing importance of intellectual property
(hereinafter referred to in this Chapter as “IP”) as a factor of economic
competitiveness in the knowledge-based economy, and of IP protection in
this new environment, shall develop their co-operation in the field of IP.

The areas of the co-operation pursuant to paragraph 1 above may include:

(a)
(b)

(d)

(e)

®

(2
(h)

patents, trade secrets and related rights;
trade marks and related rights;
repression of unfair competition;
copyright, designs and related rights;

IP brokerage or licensing, IP management, registration and
exploitation, and patent mapping;

IP protection in the digital environment and the growth and
development of e-commerce;

technology and market intelligence; and

IP education and awareness programmes.

The forms of the co-operation under paragraph 1 of this Article may include:

(a)

exchanging information and sharing experiences on IP and on
relevant IP events, activities and initiatives organized in their
respective territories;
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(b)  jointly undertaking training and exchanging of experts in the field of
IP for the purposes of contributing to a better understanding of each
Party’s IP policies and experiences; and

(c) disseminating information, sharing experiences and conducting
training on IP enforcement.

Article 97 100
Joint Committee on Intellectual Property

For the purposes of effective implementation of this Chapter, a Joint
Committee on IP (hereinafter referred to in this Article as “the Committee”)
shall be established. The functions of the Committee shall be:

(a) overseeing and reviewing the co-operation and implementation of this
Chapter;

(b) providing advice to the Parties with regard to the implementation of
this Chapter;

(c) considering and recommending new areas of co-operation under this

Chapter; and

(—diseussingotherissuesrelating to HP—-(IPO)

The composition of the Committee shall be specified in the Implementing
Agreement.
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Article 100 101
Costs of Co-operative Activities under Chapter 10

Costs of co-operative activities shall be borne in such manner as may be

mutually agreed, TAKING INTO ACCOUNT THE DEVELOPING COUNTRY
STATUS OF THE PHILIPPINES. (BITR)

CHAPTER 11

GOVERNMENT PROCUREMENT
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ARTICLE 102
TECHNICAL ASSISTANCE

JAPAN SHALL PROVIDE TECHNICAL ASSISTANCE TO THE
PHILIPPINES FOR CAPACITY-BUILDING PROGRAMS ON GOVERNMENT
PROCUREMENT. (BITR)

CHAPTER 12

COMPETITION
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ARTICLE 103
TECHNICAL ASSISTANCE

JAPAN SHALL PROVIDE TECHNICAL ASSISTANCE TO THE

PHILIPPINES FOR CAPACITY-BUILDING IN COMPETITION POLICY
WHICH MAY INCLUDE:

1.

ENHANCEMENT OF THE PHILIPPINES’ CAPACITY TO DESIGN AN
APPROPRIATE COMPETITION LAW; AND

CREATION OF A NETWORK OF EXPERTS AMONG INSTITUTIONS
TO PROMOTE ECONOMIC AND TECHNICAL COOPERATION AND
TO SUPPORT SUSTAINABLE INSTITUTIONAL AND CAPACITY-
BUILDING ACTIVITIES. (BITR)
CHAPTER 13
FINANCIAL SERVICES CO-OPERATION

Article 106 104
Co-operation in the Field of Financial Services

The Parties shall co-operate in the field of financial services with a view to:
(a) promoting regulatory co-operation in the field of financial services;

(b) facilitating development of financial markets, including capital
markets;in OF the Parties andin-Asia; and

(©) improving financial market infrastructure of the Parties.

Article 107 105
Regulatory Co-operation

The Parties shall promote regulatory co-operation in the field of financial
services, with a view to:
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(a) implementing sound prudential policies, and enhancing effective
supervision of financial institutions of either Party operating in the
territory of the other Party;

(b) responding properly to issues relating to globalization in financial
services, including those provided by electronic means;

(©) maintaining an environment that WOULD PROMOTE deesnetstifle
legitimate financial market innovations WITHOUT
UNDERMINING THE SOUNDNESS AND STABILITY OF THE
FINANCIAL SYSTEMS OF THE PARTIES; (BSP) and

@ et ot of elobal financial instiuti

e ric] o tirmi . cr il s
MINIMIZING, IF NOT ELIMINATING SYSTEMIC RISKS AND

CONTAGION IN THE EVENT OF CRISES. (BSP)

2. As a part of regulatory co-operation as set out in paragraph 1 above, the
Parties shall, in accordance with their respective laws and regulations,
cooperate in sharing information on securities markets and securities
derivatives markets of the respective Parties as provided for in the
Implementing Agreement, for the purposes of eentributingto-the effective
enforcement-of the-seeurities taws-efeach Party PROMOTING
CONTINUED STABILITY OF THE FINANCIAL AND CAPITAL
MARKETS OF THE PARTIES AND FACILITATING EFFECTIVE
ENFORCEMENT OF THE SECURITIES LAWS OF EACH PARTY.
(SEC)

3. THE DETAILS AND PROCEDURES OF COOPERATION UNDER THIS
CHAPTER SHALL BE SPECIFIED IN THE IMPLEMENTING
AGREEMENT. (SEC)

Article 108 106
Capital Market Development

The Parties, recognizing a growing need to enhance the competitiveness of
their capital markets and to preserve and strengthen their stability in rapidly evolving
global financial transactions, shall co-operate in facilitating the development of the
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capital markets in the Parties with a view to fostering sound and progressive capital
markets and improving their depth and liquidity.

Article 109 107
Improvement of Financial Market Infrastructure

The Parties, recognizing that efficient and reliable financial market
infrastructure will facilitate trade and investment, shall co-operate in strengthening
their financial market infrastructure.

Article H0 108
Development of Regional Financial Markets including Capital Markets

The Parties, recognizing the importance of stable and well-functioning
financial markets, including capital markets, shall co-operate with a view to
contributing to further development of cross-border financial activities #-Asta-and to
regional financial stability IN BOTH PARTIES. (BSP)

Article H1 109
Joint Committee on Financial Services Co-operation

1. For the purposes of effective implementation of this Chapter, a Joint
Committee on Financial Services Co-operation (hereinafter referred to in this
Article as “the Committee”) shall be established. The functions of the
Committee shall include:

(a) reviewing and discussing issues concerning the effective
implementation of this Chapter;

(b) identifying and recommending to the Parties areas for further
cooperation; and

(c) discussing other issues relating to financial services cooperation
between the Parties.

2. The Committee may establish expert working groups to examine specific
issues and initiatives in detail.

3. The composition of the Committee shall be specified in the Implementing
Agreement.
ARTICLE 110
TECHNICAL ASSISTANCE
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FOR PURPOSES OF ATTAINING THE OBJECTIVES OF THIS
CHAPTER, JAPAN SHALL EXTEND TECHNICAL ASSISTANCE TO THE
PHILIPPINES AS MAY BE DETERMINED BY THE COMMITTEE. (BSP)

CHAPTER 14

INFORMATION AND COMMUNICATIONS TECHNOLOGY

Article H2 111
Co-operation in the Field of ICT

The Parties, recognizing the rapid development, led by the private sector, of
ICT and of business practices concerning ICT-related services both in the domestic
and the international contexts, shall co-operate to promote the development of ICT
and ICT-related services with a view to obtaining the maximum benefit of the use of
ICT for the Parties.

Article H3 112
Areas and Forms of Co-operation under Chapter 14

1. The areas of co-operation pursuant to Article H2 111 above may include the
following:

(a) promotion of electronic commerce;

(b) promotion of the use by consumers, the public sector and the private
sector, of ICT-related services, including newly emerging services;
and

(c) human resource development relating to ICT;

(D) FORMULATION/DEVELOPMENT OF NETWORK SECURITY
SYSTEM; AND

(E) RESEARCH AND DEVELOPMENT. (DOTC)

2. The Parties may set out, in the Implementing Agreement, specific areas of
co-operation which they deem important.

3. The forms of co-operation pursuant to Article H2 111 above may include
the following:

(a) promoting dialogue on policy AND REGULATORY (DOTC) issues;
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promoting co-operation between the private sectors of the Parties;
enhancing co-operation in international fora relating to ICT; and

undertaking other appropriate co-operative activities SUCH AS, BUT
NOT LIMITED TO, TECHNICAL ASSISTANCE FROM JAPAN
TO PROVIDE CAPACITY-BUILDING PROGRAMS TO THE
PHILIPPINES ON ICT AND ICT-RELATED SERVICES; (BITR)

EXCHANGE OF INFORMATION ON ICT BEST PRACTICES;
AND

COLLABORATION WITH THE PRIVATE SECTOR, ACADEMIA
AND OTHER ORGANIZATIONS IN THE AREAS OF HRD AND
R&D OF ICT PRODUCTS AND SERVICES. (DOTC)

Article 14 113
Joint Committee on ICT

For the purposes of effective implementation of this Chapter, a Joint
Committee on ICT (hereinafter referred to in this Article as “the Committee™)
shall be established. The functions of the Committee shall be:

(a)

(b)

(c)

reviewing and discussing issues concerning the effective
implementation of this Chapter;

identifying ways of further co-operation between the Parties in the
field of ICT; and

discussing other issues relating to ICT.

The composition of the Committee shall be specified in the Implementing
Agreement.

CHAPTER 15 (DOE)
ENERGY

ARTICLE 114
COOPERATION IN THE FIELD OF ENERGY
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THE PARTIES, RECOGNIZING THE ROLE OF ENERGY IN
ECONOMIC, SOCIAL AND ENVIRONMENTAL DEVELOPMENT
SHALL PROMOTE AND IMPLEMENT CO-OPERATIVE ACTIVITIES
BETWEEN THE GOVERNMENTS OF THE PARTIES (HEREINAFTER
REFERRED TO IN THIS CHAPTER AS “AREAS AND FORMS OF CO-
OPERATION”) ON ENERGY INFRASTRUCTURE INVESTMENT AND
OTHER ENERGY-RELATED CONCERNS WITH DUE
CONSIDERATION TO THE DEVELOPING COUNTRY STATUS OF
THE PHILIPPINES.

THE PARTIES SHALL ALSO ENCOURAGE, WHERE APPROPRIATE,
OTHER COOPERATIVE ACTIVITIES BETWEEN PARTIES, ONE OR
BOTH OF WHOM ARE ENTITIES IN THEIR RESPECTIVE
TERRITORIES OTHER THAN THE GOVERNMENTS OF THE
PARTIES (HEREINAFTER REFERRED TO IN THIS CHAPTER AS
“AREAS AND FORMS OF CO-OPERATION).

ARTICLE 115
AREAS AND FORMS OF CO-OPERATION UNDER CHAPTER 15

THE AREAS OF CO-OPERATION PURSUANT TO ARTICLE 115
ABOVE MAY INCLUDE THE FOLLOWING:

(A) TRADE AND INVESTMENT OPPORTUNITIES ON ENERGY
INFRASTRUCTURES RELATING TO POWER, OIL AND
NATURAL GAS INDUSTRIES;

(B) CAPACITY BUILDING AND TECHNOLOGY TRANSFER
RELATING TO ENERGY SUPPLY SECURITY PLANNING,
ENERGY EFFICIENCY, RENEWABLE ENERGY
DEVELOPMENT AS WELL AS ON CLEAN DEVELOPMENT
MECHANISM.

THE FORMS OF CO-OPERATION PURSUANT TO ARTICLE 115
ABOVE MAY INCLUDE THE FOLLOWING:

(A) PROMOTING POLICY DIALOGUE AND INFORMATION
EXCHANGE ON IDENTIFIED ENERGY ISSUES AND
CONCERNS;

(B) PROMOTING CO-OPERATION BETWEEN THE PRIVATE
SECTORS OF THE PARTIES;
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(C) ENHANCING CO-OPERATION IN INTERNATIONAL FORA
RELATING TO ENERGY.

THE PARTIES MAY SET OUT, IN THE IMPLEMENTING
AGREEMENT, OTHER SPECIFIC AREAS AND FORMS OF CO-
OPERATION WHICH ARE AGREED TO BE MUTUALLY
IMPORTANT.

ARTICLE 116
JOINT COMMITTEE ON ENERGY

FOR THE PURPOSE OF EFFECTIVE IMPLEMENTATION OF THIS
CHAPTER, A JOINT COMMITTEE ON ENERGY (HEREINAFTER
REFERRED TO IN THIS ARTICLE AS “THE COMMITTEE”) SHALL
BE ESTABLISHED. THE FUNCTIONS OF THE COMMITTEE SHALL
BE:

(A)  REVIEW AND DISCUSSION OF ISSUES CONCERNING THE
EFFECTIVE IMPLEMENTATION OF THIS CHAPTER;

(B) PROVIDING RECOMMENDATION/ADVICE TO THE PARTIES
TO RESOLVE IMPLEMENTATION ISSUES AND
BOTTLENECKS;

(C) IDENTIFICATION OF WAYS TO FURTHER ENHANCE CO-
OPERATION BETWEEN THE PARTIES; AND

(D)  DISCUSSING OTHER ISSUES RELATING TO ENERGY.
THE COMPOSITION OF THE COMMITTEE SHALL BE SPECIFIED
IN THE IMPLEMENTING AGREEMENT.
CHAPTER 15 16
SCIENCE AND TECHNOLOGY

Article 15 117
Co-operation in the Field of Science and Technology

The Parties, recognizing that science and technology, particularly in
advanced areas, will contribute to the continued expansion of their respective
economies in the medium and long term, shall develop and promote co-
operative activities between the governments of the Parties (hereinafter
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referred to in this Chapter as “Co-operative Activities”) for peaceful purposes
in the field of science and technology on the basis of equality and mutual
benefit.

2. The Parties shall also encourage, where appropriate, other cooperative
activities between parties, one or both of whom are entities in their respective
territories other than the governments of the Parties (hereinafter referred to in
this Chapter as “Other Co-operative Activities™).

Article H6 118
Areas and Forms of Co-operative Activities under Chapter 45 16

The Parties may agree on the areas and forms of Co-operative Activities,
which are to be specified in the Implementing Agreement.

Article H7 119
Joint Committee on Science and Technology

1. For the purposes of effective implementation of this Chapter, a Joint
Committee on Science and Technology (hereinafter referred to in this Article
as “the Committee”) shall be established. The functions of the Committee
shall be:

(a) reviewing and discussing the co-operative relationship in the field of
scientific and technological development of the Parties and the
progress of Co-operative Activities and Other Cooperative Activities;

(b) exchanging views and information on scientific and technological
policy issues;

(c) providing advice to the Parties with regard to the implementation of
this Chapter, which may include identification and recommendation
of Co-operative Activities and encouragement of their

implementation;

(d) discussing ways of encouraging Other Co-operative Activities,
especially in the areas that the Parties consider important; and

(e) discussing other issues relating to science and technology.

2. The composition of the Committee shall be specified in the Implementing
Agreement.

Article 18 120

81



Working Draft as of 21 April 2003

Protection and Distribution of Intellectual Property Rights
and other Rights of a Proprietary Nature

1. Scientific and technological information of a non-proprietary nature arising
from Co-operative Activities may be made available to the public by the
government of either Party.

2. In accordance with the applicable laws and regulations of the Parties and with
relevant international agreements to which the Parties are, or may become
parties, the Parties shall ensure the adequate and effective protection, and
give due consideration to the distribution, of intellectual property rights or
other rights of a proprietary nature resulting from the Cooperative Activities
undertaken pursuant to this Chapter. The Parties shall consult for this purpose
as necessary.

Article H9 121
Costs of Co-operative Activities under Chapter 45 16

1. The implementation of this Chapter shall be subject to the availability of
appropriated funds and the applicable laws and regulations of each Party.

2. Costs of Co-operative Activities shall be borne in such manner as may be
mutually agreed, TAKING INTO CONSIDERATION THE DEVELOPING
COUNTRY STATUS OF THE PHILIPPINES. (BITR)

Article 120 122
Implementing Arrangements

Implementing arrangements setting forth the details and procedures of
Cooperative Activities under this Chapter may be made between the government
agencies of the Parties.

CHAPTER 16 17

HUMAN RESOURCE DEVELOPMENT, EMPLOYMENT AND LABOR
MANAGEMENT RELATIONS (DOLE)

Article 121 123
Co-operation in the Field of Human Resource Development

The Parties, recognizing that sustainable economic growth and prosperity

largely depend on people's knowledge and skills, shall develop co-operation between
the governments of the Parties and encourage mutually beneficial co-operation
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between parties, one or both of whom are entities in their respective territories other
than the governments of the Parties, in the field of human resource development.

Article 122 124
Exchanges of Persons

1. The Parties shall encourage exchanges of their scholars, teachers, students,
members of educational institutions and other persons engaging in scientific
or educational activities.

2. The Parties shall also encourage co-operation and exchanges between their
youth and youth organizations with a view to promoting friendship between
them.

Article 123 125
Co-operation between Educational and Research Institutions

The Parties shall encourage close co-operation between their educational and
research institutions.

Article 124 126
Exchanges of Government Officials

The Parties shall promote exchanges of their government officials with a
view to enhancing mutual understanding of the policies of their respective
governments. The details of the exchanges of such government officials shall be
specified in the Implementing Agreement.

Article 125 127
Ageing Population

The Parties shall exchange views and experiences on policy issues
concerning an ageing population.

ARTICLE 128
CAPACITY-BUILDING IN LANGUAGE PROFICIENCY AND CULTURAL
VALUES

PARTIES SHALL ENDEAVOR TO PROVIDE CAPABILITY-BUILDING
IN LANGUAGE PROFICIENCY AND CULTURAL VALUES THROUGH THE
ENTRY OF TRAINEES OR APPRENTICES WITHIN ITS TERRITORY IN
FIELDS OR OCCUPATIONS THAT WILL BE MUTUALLY AGREED
BETWEEN THE PARTIES. (DOLE)
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ARTICLE 129
PERMITS AND VISA REQUIREMENTS

PARTIES SHALL MAKE SPECIFIC COMMITMENTS TO
STREAMLINE TRAINEE, PROFESSIONAL AND WORK PERMIT AND VISA
REQUIREMENTS AS WELL AS TO PROVIDE TRANSPARENCY IN THE
APPLICATION OF SAID REGULATIONS IN ORDER TO FACILITATE
MOBILITY OF NATURAL PERSONS IN EACH OTHERS’ TERRITORY.
(DOLE)

ARTICLE 130
BUSINESS-LABOR AGREEMENTS

PARTIES SHALL ENDEAVOR TO FORGE BUSINESS-LABOR
AGREEMENTS TO ENHANCE LABOR MANAGEMENT EDUCATION
PROGRAMS, DISPUTE SETTLEMENT MECHANISMS FOR INDUSTRIAL
HARMONY AND PROGRESS. (DOLE)

CHAPTER 7 18
TRADE AND INVESTMENT PROMOTION

Article 126 131
Co-operation in the Field of Trade and Investment Promotion

The Parties shall co-operate in promoting trade and investment activities by
private enterprises of the Parties, recognizing that efforts of the Parties to facilitate
exchange and collaboration between private enterprises of the Parties will act as a
catalyst to promote trade and investment in Japan, THE PHILIPPINES and Asia.

Article 127 132
Review and Recommendation under Chapter 17 18

1. The Parties recognize that certain co-operation between parties, one or both
of whom are entities in their respective territories other than the governments
of the Parties, could contribute to trade and investment promotion between
the Parties. Such co-operation shall be specified in the Implementing
Agreement.

2. The Parties shall review the co-operation set forth in paragraph 1 above and,

where appropriate, recommend ways or areas of further cooperation between
the parties to such co-operation.
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Article 128 133
Joint Committee on Trade and Investment Promotion

1. For the purposes of effective implementation of this Chapter, a Joint
Committee on Trade and Investment Promotion (hereinafter referred to in
this Article as “the Committee™) shall be established. The functions of the
Committee shall be:

(a) exchanging views and information on trade and investment
promotion;

(b) reviewing and discussing issues concerning the effective
implementation of this Chapter;

(c) identifying and recommending ways of further co-operation between
the Parties; and

(d) discussing other issues relating to co-operation in trade and
investment promotion.

2. The composition of the Committee shall be specified in the Implementing
Agreement.

CHAPTER 18 19
SMALL AND MEDIUM ENTERPRISES

Article 129 134
Co-operation in the Field of Small and Medium Enterprises

The Parties, recognizing the fundamental role of small and medium
enterprises (hereinafter referred to in this Chapter as “SMEs”) in maintaining the
dynamism of their respective national economies, shall ee-operate-in-prometing
PROMOTE (SBGFC) close co-operation between SMEs of the Parties.

THE PARTIES SHALL SHARE WITH EACH OTHER THEIR BEST
PRACTICES AND EXPERIENCES WITH THE END IN VIEW OF
FACILITATING SMES’ ACCESS TO MARKETS, TECHNOLOGY, HUMAN
RESOURCES AND SKILLS, FINANCING AND INFORMATION. IN
RECOGNITION OF JAPAN’S PROGRESSIVE SME SECTOR, THE
PHILIPPINES REQUESTS ASSISTANCE FROM JAPAN IN THE
FOLLOWING AREAS:
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CAPABILITY BUILDING OF INDIVIDUAL
ENTREPRENEURS AND INSTITUTIONS THROUGH
APPRENTICESHIP, VISITING PROGRAMS, DISPATCH OF
EXPERTS, PROVISION OF EQUIPMENT AND
ASSISTANCE IN TECHNOLOGY ACQUISITION;

DEVELOPMENT OF IT-TECHNOLOGICAL SERVICES
AND IT-ENABLED SERVICES FOR SMES INCLUDING
BUT NOT LIMITED TO THE FOLLOWING: SME
DATABASE MANAGEMENT, SME REGISTRY, CREDIT
SCORING;

FACILITATION OF INVESTMENTS OF JAPANESE FIRMS
IN PHILIPPINE SMES AND VICE VERSA, WITH A VIEW
TO ENABLING SMES OF BOTH PARTIES TO FORM
BUSINESS PARTNERSHIP AND ALLIANCES; AND

STRENGTHENING OR DEVELOPMENT OF SPECIALIZED
FINANCING AND NON-FINANCING INSTITUTIONS FOR
SMES. (BSMED/SBGFC)

Article 130 135

Review and Recommendation under Chapter 18 719

1. The Parties recognize that certain co-operation between parties, one or both
of whom are entities in their respective territories other than the governments
of the Parties, could contribute to close co-operation between SMEs of the
Parties. Such co-operation shall be specified in the Implementing Agreement.

2. The Parties shall review the co-operation set forth in paragraph 1 above and,
where appropriate, recommend ways or areas of further cooperation between
the parties to such co-operation.

Article 131 136
Facilitation of SMEs Investment

The Parties, recognizing the geographical position of THE PHILIPPINES in
Southeast Asia, shall co-operate in facilitating investments of Japanese SMEs in
THE PHILIPPINES, with a view to enabling SMEs of both Parties to co-operate in
their businesses, especially in Southeast Asia. The Parties shall likewise cooperate to
facilitate investments of PHILIPPINE SME:s in Japan.

Article 132 137
Joint Committee on SMEs
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1. For the purposes of effective implementation of this Chapter, a Joint
Committee on SMEs (hereinafter referred to in this Article as “the
Committee”) shall be established. The functions of the Committee shall be:

(a) reviewing and discussing issues concerning the effective
implementation of this Chapter;

(b) exchanging views and information on the promotion of SMEs
cooperation;

(c) identifying and recommending ways of further co-operation between
the Parties; and

(d) discussing other issues relating to SMEs co-operation.

2. The composition of the Committee shall be specified in the Implementing
Agreement.
CHAPTER 19 20
BROADCASTING
Article 133 138

Co-operation in the Field of Broadcasting

The Parties, recognizing both the potential of broadcasting as a means for
promoting understanding between the Parties and the rapid development of
innovative broadcasting services, shall encourage co-operation in the field of
broadcasting between the Parties. FORMS OF COOPERATION IN THE FIELD
OF BROADCASTING MAY INCLUDE THE FOLLOWING:

(A) PROMOTING DIALOGUE ON POLICY/REGULATORY ISSUES;
AND

(B) PROMOTING COOPERATION BETWEEN PARTIES IN THE
PRIVATE SECTOR. (DOTC)

Article 134 139
Exchange of Views between Regulatory Authorities

The Parties, recognizing that mutual understanding of the broadcasting
services in the respective Parties will enhance the ability of competent authorities of
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the Parties to work together, and that strengthening the relationship between
regulatory authorities of the Parties will enable the Parties to better cope with the
emergence of new broadcasting services, shall exchange views and information on
issues relating to the field of broadcasting, which may include:

(a) broadcasting policy/ REGULATORY (DOTC) issues; and

(b) newly emerging broadcasting TECHNOLOGIES AND (DOTC)
services.

Article 135 140
Joint Committee on Broadcasting

1. For the purposes of effective implementation of this Chapter, a Joint
Committee on Broadcasting (hereinafter referred to in this Article as “the
Committee”) shall be established. The functions of the Committee shall be:

(a) reviewing and discussing the co-operative relationship between the
Parties in the field of broadcasting;

(b) identifying and recommending further co-operation areas between the
Parties; UNDERTAKING OTHER APPROPRIATE CO-
OPERATIVE ACTIVITIES SUCH AS, BUT NOT LIMITED TO,
TECHNICAL ASSISTANCE FROM JAPAN TO PROVIDE
CAPACITY-BUILDING PROGRAMS TO THE PHILIPPINES ON
ICT AND ICT-RELATED SERVICES; (DOTC) and

(c) discussing other issues concerning the effective implementation of
this Chapter.

2. The composition of the Committee shall be specified in the Implementing
Agreement.
CHAPTER 20 21
TOURISM

Article 136 141
Co-operation in the Field of Tourism

The Parties, recognizing that tourism will contribute to the enhancement of

mutual understanding between the Parties and that tourism is an important industry
for their economies, shall co-operate to promote and develop tourism in the Parties.
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Article 137 142
Tourism Promotion and Development

The Parties shall encourage co-operation between parties, one or both of
whom are entities in their respective territories other than the governments of the

Parties, concerning the promotion and development of tourism in the Parties.

Article 138 7143
Joint Committee on Tourism

1. For the purposes of effective implementation of this Chapter, a Joint
Committee on Tourism (hereinafter referred to in this Article as “the

Committee”) shall be established. The functions of the Committee shall be:

(a) reviewing and discussing issues concerning the effective
implementation of this Chapter;

(b) exchanging views and information on promotion and development of
tourism;

(©) identifying and recommending ways of further co-operation between
the Parties; and

(d) discussing other issues relating to tourism.
2. The composition of the Committee shall be specified in the Implementing
Agreement.
CHAPTER 21 22
DISPUTE AVOIDANCE AND SETTLEMENT

Article 139 144
Scope of Chapter 21 22

1. This Chapter shall apply with respect to the avoidance and settlement of
disputes between the Parties concerning the interpretation or application of
this Agreement or the Implementing Agreement.

2. Nothing in this Chapter shall prejudice any rights of the Parties to have

recourse to dispute settlement procedures available under any other
international agreement to which they are parties.
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Notwithstanding paragraph 2 above, once a dispute settlement procedure has
been initiated under this Chapter or under any other international agreement
to which the Parties are parties with respect to a particular dispute, that
procedure shall be used to the exclusion of any other procedure for that
particular dispute. However, this does not apply if substantially separate and
distinct rights or obligations under different international agreements are in
dispute.

Paragraph 3 above shall not apply where the Parties expressly agree to the
use of more than one dispute settlement procedure in respect of a particular
dispute.

Article 140 145
General Consultations for the Avoidance and Settlement of Disputes

For the purpose of avoiding disputes, a Party may request consultations with
the other Party with regard to any matter on the interpretation or application
of this Agreement or the Implementing Agreement.

When a Party requests consultations pursuant to paragraph 1 above, the other
Party shall afford adequate opportunity for consultations and shall reply
promptly to the request and enter into consultations in good faith.

If the Parties fail to resolve any matter through consultations, either Party
may request a meeting of the Consultative Committee established pursuant to
paragraph 4 below. The Consultative Committee shall convene within 30
days after the date of receipt of the request, with a view to a prompt and
satisfactory resolution of the matter.

To facilitate the implementation of this Chapter, the Parties establish the
Consultative Committee, which shall consist of representatives of each Party,
including one legal expert designated by each Party.

The procedure provided for in this Article shall not be applicable if, in

respect of the same dispute, the procedure provided for in Article 442 147 has
already been initiated.

Article 341 146
Good Offices, Conciliation or Mediation

Good offices, conciliation or mediation may be requested at any time by
either Party. They may begin at any time if the Parties agree. The use of good
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offices, conciliation or mediation may be terminated at any time at the
request of either Party.

If the Parties agree, good offices, conciliation or mediation may continue
while procedures of the arbitral tribunal provided for in this Chapter are in
progress.

Article 142 147
Special Consultations for Dispute Settlement

For the purpose of settling disputes, either Party may make a request in
writing for consultations to the other Party if the requesting Party considers
that any benefit accruing to it directly or indirectly under this Agreement or
the Implementing Agreement is being nullified or impaired, as a result of
failure of the requested Party to carry out its obligations, or as a result of the
application by the requested Party of measures which conflict with its
obligations, under this Agreement or the Implementing Agreement.

Unless the Parties agree otherwise, the requested Party shall:

(a) enter into consultations within 30 days after the date of receipt of the
request for consultations made pursuant to paragraph 1 above; or

(b) enter into consultations within 10 days after the date of receipt of the
request for consultations made pursuant to paragraph 1 above if the
procedure provided for in Article 440 145 was utilized in respect of
the same dispute and 60 days or more have elapsed from the date of
the initiation of consultations under that Article.

The Parties shall make every effort to reach a mutually satisfactory resolution
through consultations.

Where there is an infringement of the obligations assumed under this
Agreement or the Implementing Agreement, such infringement is considered
prima facie to constitute a case of nullification or impairment.

Article 143 148
Establishment of Arbitral Tribunals

Unless otherwise agreed by the Parties, if the Parties fail to resolve a dispute

through consultations provided for in Article 42 147 above, either Party may
request the establishment of an arbitral tribunal in respect of that dispute:
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(a) after 60 days from the date on which the requested Party receives the
request for consultations made pursuant to subparagraph (a) of
paragraph 2 of Article +42 147 above; or

(b) after 30 days from the date on which the requested Party receives the
request for consultations made pursuant to subparagraph (b) of
paragraph 2 of Article 442 147 above.

Any request to establish an arbitral tribunal pursuant to this Article shall
identify:

(a) the legal basis of the complaint including the provisions of this
Agreement or the Implementing Agreement alleged to have been
breached and any other relevant provisions; and

(b) the factual basis for the complaint.

The Parties shall, within 30 days after the date of receipt of the request for the
establishment of an arbitral tribunal, appoint one arbitrator each. If one Party
fails to so appoint an arbitrator, the legal expert designated by that Party
pursuant to paragraph 4 of Article 48 145 shall be appointed as an arbitrator.

The Parties shall agree on and designate a third arbitrator, who shall chair the
arbitral tribunal. If the Parties fail to agree on the third arbitrator, each Party
shall prepare and exchange with the other Party, a list of five persons whom
that Party can accept as the third arbitrator. The third arbitrator shall be
chosen in the following manner:

(a) if only one name is common to both lists, that person, if available,
will be chosen as the third arbitrator;

(b) if more than one name appears on both lists, the Parties shall consult
for the purpose of agreeing on the third arbitrator from such names;

(©) if the Parties are not able to reach agreement in accordance with sub-
paragraph (b) above or if there is no name common to both lists;

(d) or the arbitrator agreed upon or chosen is not available and the Parties
cannot decide on a replacement for the arbitrator that is not available,
then the two arbitrators appointed pursuant to paragraph 3 above shall
agree on the third arbitrator; and

(e) if the arbitrators are not able to reach agreement on the third
arbitrator, the third arbitrator shall be chosen by random drawing in
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accordance with the procedure agreed to by the Parties for this
purpose in the Implementing Agreement.

The third arbitrator shall be appointed within 40 days after the date of
appointment of the second arbitrator.

The third arbitrator shall not, unless the Parties agree otherwise, be a national
of either of the Parties, nor have his or her usual place of residence in the
territory of either of the Parties, nor be employed by either Party, nor have
dealt with the dispute in any capacity.

The arbitral tribunal should be composed of arbitrators with relevant
technical or legal expertise.

Article 144 149
Functions of Arbitral Tribunals

The arbitral tribunal established pursuant to Article 43 148 above:

(a) should consult with the Parties as appropriate and provide adequate
opportunities for the development of a mutually satisfactory
resolution;

(b) shall make its award in accordance with this Agreement, the
Implementing Agreement, and applicable rules of international law;

(©) shall set out, in its award, its findings of law and fact, together with
the reasons therefor; and

(d) may, apart from giving its findings, include in its award suggested
implementation options for the Parties to consider in conjunction with
Article +47 152.

The Parties agree that the award of the arbitral tribunal shall be final and
binding on the Parties.

The arbitral tribunal may seek, from the Parties, such relevant information as
it considers necessary and appropriate. The Parties shall respond promptly
and fully to any request by an arbitral tribunal for such information as the
arbitral tribunal considers necessary and appropriate.

The arbitral tribunal may seek information from any relevant source and may

consult experts to obtain their opinion on certain aspects of the matter. With
respect to factual issues concerning a scientific or other technical matter
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raised by a Party, the arbitral tribunal may request advisory reports in writing
from an expert or experts. The arbitral tribunal may, at the request of a Party
or motu propio, select, in consultation with the Parties, no fewer than two
scientific or technical experts who shall assist the arbitral tribunal throughout
its proceedings, but who shall not have the right to vote in respect of any
decision to be made by the arbitral tribunal, including its award.

The deliberations of the arbitral tribunal shall be confidential. The award of
the arbitral tribunal shall be drafted without the presence of the Parties, and in
the light of the information provided and the statements made.

The arbitral tribunal shall issue its award within 120 days of its
establishment, unless the dispute is settled otherwise or the proceeding of the
arbitral tribunal is terminated in accordance with Article 46 151. When the
arbitral tribunal is unable to issue its award within 120 days, the arbitral
tribunal may, in consultation with the Parties, agree to delay the issuance of
its award by no more than 30 days.

The arbitral tribunal shall accord equal opportunity to the Parties to review
the award in draft form.

The arbitral tribunal shall attempt to make its decisions, including its award,
by consensus but may also make such decisions, including its award, by
majority vote.

Article 145 150
Proceedings of Arbitral Tribunals

The arbitral tribunal shall meet in closed session.

The deliberations of the arbitral tribunal and the documents submitted to it
shall be kept confidential.

Notwithstanding paragraph 2 above, either Party may make public statements
as to its views regarding the dispute, but shall treat as confidential,
information and written submissions submitted by the other Party to the
arbitral tribunal which that other Party has designated as confidential. Where
a Party has provided information or written submissions designated to be
confidential, the other Party may request a non-confidential summary of the
information or written submissions which may be disclosed publicly. The
Party to whom such a request is made may agree to such a request and submit
such a summary, or refuse the request without needing to ascribe any reasons
or justification.
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4. The Parties shall be given the opportunity to attend any of the presentations,
statements or rebuttals in the proceeding. Any information or written
submissions submitted by a Party to the arbitral tribunal, including any
comments on the descriptive part of the draft award and responses to
questions put by the arbitral tribunal, shall be made available to the other
Party.

Article 146 151
Termination of Proceedings

Even if the arbitral tribunal has been established and is proceeding with the
procedure provided for in Article 445 150 above, the Parties may agree to terminate
the proceedings at any time by jointly so notifying the chair of the arbitral tribunal.

Article 147 152
Implementation of Chapter 21 22

1. The award of the arbitral tribunal made pursuant to Article +44 149
(hereinafter referred to in this Chapter as “the original award”) shall be
complied with promptly. A Party which is required by the arbitral tribunal to
comply with its award (hereinafter referred to in this Chapter as “the
implementing Party”) shall, within 20 days after the date of issuance of the
original award, notify the other Party (hereinafter referred to in this Chapter
as “the other Party”) as to the period which it assesses to be reasonable and
necessary in order to implement the original award. Such period may:

(a) extend to 12 months only if administrative or legislative measures
have to be undertaken;

(b) be extended or shortened if the Parties agree that special
circumstances so justify; or

(c) give rise to a request for consultations if the other Party considers the
period notified to be unacceptable, in which case the Parties shall
enter into consultations within 10 days after the date of receipt of the
request.

2. If the implementing Party considers that compliance with the original award
is impracticable, it shall, instead of notifying the period for implementing the
award in accordance with paragraph 1 above, promptly enter into
consultations with the other Party, with a view to developing a mutually
acceptable resolution, through compensation or any alternative arrangement,
and agreeing on a reasonable period to implement such resolution.
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If the other Party considers that the measures taken by the implementing
Party to comply with the original award do not comply with the original
award, it may request consultations.

Either Party may refer matters arising from the implementation of the original
award to an arbitral tribunal if:

(a) consultations were initiated under sub-paragraph (c) of paragraph 1 of
this Article, and the Parties fail to reach agreement on the period for
implementation within 20 days after the date of receipt of the request;

(b) consultations were initiated under paragraph 2 of this Article, and the
Parties fail to reach agreement on a mutually acceptable resolution or
the period for its implementation within 30 days after the date of the
initiation of consultations;

(c) consultations were initiated under paragraph 3 above, and the Parties
fail to resolve the matter, and at least 30 days have elapsed since the
date of the expiration of the period for implementation provided for in
paragraph 1 of this Article; or

(d) the Party that is requested to enter into consultations refuses to do so
where required pursuant to paragraph 1, 2 or 3 above.

If the arbitral tribunal convened pursuant to sub-paragraph (c) of paragraph 4
above confirms that the implementing Party has failed to comply with the
original award within the implementation period as determined pursuant to
paragraph 1 or sub-paragraph (a) of paragraph 4 above, the other Party may,
within 30 days from the date of such confirmation by the arbitral tribunal,
notify the implementing Party that it intends to suspend the application to the
implementing Party of the obligations of the other Party under this
Agreement or the Implementing Agreement.

If the implementing Party has failed to implement the compensation or other
alternative arrangement within the implementation period as determined
pursuant to paragraph 2 or sub-paragraph (b) of paragraph 4 of this Article,
the other Party may, within 30 days from the date of the expiration of such
implementation period, notify the implementing Party that it intends to
suspend the application to the implementing Party of the obligations of the
other Party under this Agreement or the Implementing Agreement.

Suspension pursuant to paragraphs 5 and 6 above may only be implemented

at least 30 days after the date of the notification in accordance with that
paragraph. Such suspension:
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(a) shall not be effected if, in respect of the dispute to which the
suspension relates, consultations, or proceedings before an arbitral
tribunal are in progress;

(b) shall be temporary, and shall be discontinued when the Parties reach a
mutually satisfactory resolution or where compliance with the original
award is effected;

(©) shall be restricted to the level of nullification or impairment that is
attributable to the failure to comply with the original award; and

(d) shall be restricted to the same sector or sectors to which the
nullification or impairment relates, unless it is not practicable or
effective to suspend obligations in such sector or sectors.

8. If the implementing Party considers that the requirements in paragraph 5, 6 or
7 above have not been met, it may request consultations with the other Party.
The other Party shall enter into consultations within 10 days after the date of
receipt of the request. If the Parties fail to resolve matters within 30 days after
the date of receipt of the request for consultations pursuant to this paragraph,
either Party may refer the matter to an arbitral tribunal.

0. The arbitral tribunal that is convened for the purpose of this Article shall,
wherever possible, have as its members, the members of the original arbitral
tribunal. If this is not possible, then the members to the arbitral tribunal shall
be appointed pursuant to paragraphs 3 to 7 of Article 43 148. Unless the
Parties agree to a different period, such arbitral tribunal shall issue its award
within 60 days after the date when the matter is referred to it.

Article 148 153
Expenses

Unless the Parties agree otherwise, the expenses of the arbitral tribunal,
including the remuneration of its members, shall be borne by the Parties in equal
shares.

CHAPTER 22 23

FINAL PROVISIONS

Article 149 154
Headings
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The headings of the Chapters and the Articles and paragraphs of this
Agreement are inserted for convenience of reference only and shall not affect the
interpretation of this Agreement.

Article 150 155
Status of Annexes

The Annexes to this Agreement shall form an integral part of this Agreement.

Article 351 156
Amendment

This Agreement may be amended by agreement between the Parties. If the
amendments relate only to the following areas, the amendments may be made by
diplomatic notes exchanged between the Government of Japan and the Government
of THE PHILIPPINES:

(a) Annexes II A and II B; and

(b) changes of laws, regulations and administrative provisions or
Designating Authorities specified in Part B of the Sectoral Annexes in
Annex I1II.

Article 152 157
Entry into Force

This Agreement shall enter into force on the 30th day after the date on which
the Government of Japan and the Government of THE PHILIPPINES exchange
diplomatic notes informing each other that their respective legal procedures
necessary for entry into force of this Agreement have been completed. It shall remain
in force unless terminated as provided for in Article 53 158 below.

Article 153 158
Termination

Either Party may terminate this Agreement by giving one year’s advance
notice in writing to the other Party.

IN WITNESS WHEREOF, the undersigned, being duly authorized by their
respective Governments, have signed this Agreement.
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DONE at in duplicate in the Japanese and English
languages, both texts being equally authentic. In case of any divergence of
interpretation, the English text shall prevail.

For Japan: For THE PHILIPPINES:
Mr Junichiro Koizumi Ms. Gloria Macapagal-Arroyo
Prime Minister President
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