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Executive Summary:

A growing number of nations including Canada, Chile, the EU, New Zealand, Norway,
Switzerland and the U.S., now include labor rights provisions in their free trade agreements.
But we don’t yet know if such links actually empower workers or lead to improved labor
rights governance. Moreover, because each government takes a different approach to these
agreements, policymakers may be sending confusing signals on how to promote labor rights;
what labor rights are internationally accepted core labor rights; and how important these
rights are to good governance.

Recommendations:

We recommend that trading nations work towards a common approach to
trade/labor links. In addition, national trade policymakers should:

e collaborate on capacity building (the supply side of good governance) to send a
consistent message regarding the importance of labor rights;

e focus on the demand side of good governance by including language regarding
political participation and due process rights in the labor rights chapters of trade
agreements and

e finance and disseminate research on what kind of trade/labor links actually work.

We also recommend that governments work at the WTO to:

e cxplore a “no standards lowering clause,” as delineated in China’s accession
agreement to the WTO;

e remake the generalized system of preferences (GSP) to advance good governance
and to make the system of preferences universal and incentive based;

e cnsure that nations can not ignore their labor laws in their export processing zones;
and

e scek clarity regarding whether WTO members can use policies such as procurement
or social labeling policies to reward responsible market actors that promote labor

rights.

Not to be used or attributed without permission of authors: saaronso@gwu.edu and
rioux.michele@uqam.ca.
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Introduction

In 1999, economist Jagdish Bhagwati and 98 other prominent individuals from the
developing world issued a public statement, arguing that labor rights should not be linked to
the WTO or to any other trade agreement. Bhagwati and his cosigners asserted that such
links could undermine development. They argued that labor rights are #on trade issues and
should not be allowed to “contaminate” trade rules.! UN Secretary General Kofi Annan and
trade officials from Thailand and the Philippines seconded this point of view.”

But a growing number of countries are including labor rights provisions in trade agreements.
For example, the EU ACP Partnership Agreement (a trade preference program) covers some
79 countries and includes labor rights obligations and the US also has preferential
agreements with some 140 developing countries with labor rights conditionality. The EU
has bilateral agreements with over 15 countries with labor rights provisions, while the US has
some 20 free trade agreements (FT'As) with labor standards conditionality. Canada includes
labor rights obligations in side agreements to its FT'As.

How can we explain this growing trend? For the first time, many of the world’s major
trading nations such as Chile, Norway, Switzerland, New Zealand, Canada, and the United
States, as well as the EU, are signaling to their trade partners that they believe that labor
rights are essential elements of “good governance.” These nations are promoting a shared
definition of labor rights, relying on internationally accepted core labor standards as
delineated in the ILO Declaration.” But policymatkers are not all sending the same message about labor
rights. Each government has adopted different strategies to advance labor rights, reflecting its
own political, economic, and social circumstances. For instance, as noted above, some
governments such as New Zealand and Canada address labor rights in side agreements,
while the U.S. and EU address labor rights in the body of their FT'As. Governments also
differ in the scope of labor rights obligations they include in trade agreements. Canada
includes provisions governing migrant workers, but the U.S. does not. The EU, Canada and
New Zealand mention the ILO’s decent work agenda, but other governments do not. Chile,
Switzerland and Norway generally do not include non derogation clauses, but most
governments now include such clauses, which are designed to prevent states from ignoring
labor regulations in the interest of stimulating trade. Finally, while the US and Canadian



governments have made labor right provisions actionable under dispute settlement, the EU
and New Zealand prefer settling disputes through cooperation and dialogue. The template
below shows the many differences among our case study countries.*



USA, CANADA Chile New Zealand EU-new Norv
template Switze
Agreements w/out labor Before NAFTA Some Many Two, Australia, | Some Many
provisions Singapore
Do agreements uphold ILO Yes Yes Yes, Yes Yes Yes. Preal
Declaration? FTA text.
Requires parties to adopt, Yes Yes Yes but not Yes. Yes No.
maintain and enforce in always
their own laws and in
practice labor rights as
delineated in ILO
Declaration.
List of obligations beyond Acceptable Acceptable conditions | Migrant workers | Public Decent work None.
ILO Declaration conditions of of work, protection of | (Peru); awareness agenda and up-to-
work; procedural | migrant workers. Acceptable date conventions;
guarantees of working 2006 UN ECOSOC
access to labor conditions Declaration
justice. (Colombia) Migrant workers
Public awareness (some)
Non-derogation clause Yes Yes No. Except with Yes Yes No (Norw.
United States with EU)
Special provisions on child Yes, covered Yes, covered Guiding No. No. No.
labor? EPZ covered EPZ covered principles only No No
Workers’ rights in EPZs? No No No No. No
Trafficking in workers? No No No Immigration No
Labor Mobility No No. But FTAs
have provisions
Decent Work Agenda? Not specifically Recently as a cooperation | Yes Yes Not yet a|
mentioned. activity
Have partners changed laws | Yes No No No Not know
to comply?
Labor rights in body or side | Body or core text | Side-Agr. or Chapter | Varies. Mostly Side- Body, sustainable | Preambul
agreement? of agreement. with S-agr. Body Agreements development agreemer

chapter
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Enforcement and/or Labor Affairs Yes Yes, vary Labor Yes No
monitoring mechanisms? Council Committees
USA CANADA Chile New Zealand EU-new Norv
template Switze

Are labor rights obligations Yes Yes Yes Yes In most cases, No
subject to Dispute mechanism
settlement procedures? Are specific to
there differences related to sustainable
specific labor rights development.
Labor rights obligations Yes recent No, specific No No No, in most cases, | No
subject to the same dispute a specific dispute
settlement procedures as settlement
other commercial mechanism.
provisions?
Rely on fines or sanctions Trade sanctions, | Yes, Trade sanctions, | No. Except with No No, main No
and if fines, they go to? with possibility to | Fines to joint Canada and USA enforcement

pay fine, goes to | cooperation mechanism is

Treasury. public scrutiny,

cooperative
approach.

Create body to promote Yes Yes No. Except with Yes. Yes. No
cooperation? Canada and USA.
Linked to adequately funded | Yes Yes ? ? Yes No
capacity building?
FTA impact assessment? Yes, ITC Yes yes Periodic. yes No
Is there a set template Set template. Set template. Mostly Yes. Yes Set template No.
Incentives to bolster local Yes None specific Yes
demand for labor rights?
Individual right to seek Disputes are Disputes are Depends, with Yes, but ? No.
investigation? government to government to Canada and the US | communicated

government. government. to and

Individuals may Individuals may discussed

petition petition government. between

government. Governments




(consultation)

Public access ...

Some

Some

Some

Yes

Yes

No




Not surprisingly, many officials from developing and middle income nations remain
opposed to including labor rights obligations in trade agreements. They often argue that
industrialized country policymakers include these labor rights provisions to appease special
interests at home. They fear that labor rights provisions could increase costs to both
taxpayers and producers and over time, make their exports less competitive. Moreover, they
also stress that industrialized countries are demanding that developing countries make labor
rights protection a governance priority at the same time that many such governments are
struggling to ensure an adequate supply of food and medicine for their people. Despite
these concerns, many of these same policymakers are acceding to labor rights provisions.
They do so because trade agreements can give their exporters preferential access to
important export markets.

It is ironic that governments are acting at the national level (and not the multilateral level) to
prod their trading partners to promote nternationally accepted labor standards.® Throughout
the histoty of the GATT/WTO member states have been unable to find language to deal
with labor rights questions that bedevil trade. The members of the WTO did not include
labor rights as an issue to be negotiated in the Doha Development Round. Many countries
are turning to FT'As because the WTO’s 152 member states have struggled to find common
ground on Doha Round issues. But by turning to bilaterals to improve labor rights
governance, WTO members are creating more complexity for the world’s developing
countries. Because each government takes a different approach to these agreements, they
may be sending confusing signals regarding what labor rights are important and which are
not; how to promote labor rights; and how important these rights are to good governance.

The Research Center on Integration and Globalization of the University of Montreal at
Quebec sponsored a conference held on April 8-9 in Montreal designed to examine the
implications of these many different approaches and to encourage governments to develop a
common approach. The conference chairs were Dr. Michele Rioux of the University of
Montreal at Quebec and Dr. Susan Ariel Aaronson of George Washington University.

The conference organizers invited eminent scholars, representatives of international
organizations, enterprises and trade unions as well as the general public to participate in this
discussion. Senior trade/labor negotiators from Canada, Chile, Norway, the EU, New
Zealand, Switzerland and the United States also attended the conference. Specifically,
participants discussed:

* How do the major trading nations link trade and labor rights? Are these strategies
effective?

* Are there ways to foster greater convergence among different approaches? Are there ways
That governments can collaborate on capacity building?

* What role should CSR, capacity building, and trade adjustment assistance programs play in
supporting these labor rights provisions?

* How will policymakers link labor rights and trade in the future? What roles will the WTO,
the private sector, the ILO and development organizations play in improving labor rights?

Not to be used or attributed without permission of authors: saaronso@gwu.edu and
rioux.michele@uqam.ca.



How to think about Trade/Labor Links

The marriage of trade and labor rights is often a match of convenience, but it is never a
marriage of equals. Trade agreements are designed to facilitate trade by establishing rules
governing trade and by regulating how and when national policymakers can apply policies
that can distort trade. Moreover, the betrothal of trade to labor rights may not yield a happy
or effective marriage over time. We don’t yet know if such links actually empower workers
or improve labor rights conditions.

It is not easy to link trade and labor rights. ° In designing such links policymakers should not
violate trade norms of national treatment, MFN, and like-product:”  Moreover, policymakers

should

e support the core labor standards delineated under the ILO’s Fundamental Principles
and Rights at Work and not national labor standards;

e ecnsure transparency and accountability through regular dialogue with civil society,
both at the national and the bilateral levels.

e strengthen governance capacity among trade partners; and

e stimulate the demand for good governance by empowering workers (as individuals or
in unions). Workers can not consistently and effectively advocate for their rights
without freedom of speech, political participation, and due process rights.

We recognize that policymakers are unlikely to develop a universal template for linking trade
and labor rights. Trade agreements are creatures not only of economic objectives but of
political realities. In the interest of stimulating debate, this short paper proposes strategies to
facilitate further trade/labor links.  We would welcome your comments, which can be
emailed to us or posted at the Global Labor Governance web site:
http://www.et.ugam.ca/nobel/ceim/ggt/spip.phprarticle964&lang=en

Strategies at the National Level to Advance Both Trade and Labor
Rights

Approach: Bolster the Demand for Labor Rights

1. In general, policymakers seeking to improve labor rights with trade agreements
focus on the supply side of good governance - what policymakers can and should
due to ensure that labor rights are not violated as goods and services are produced
for trade. But policymakers should also develop language designed to bolster the
inherent demand for good labor rights governance among their trade partners.
Policymakers should therefore include provisions that support public participation and due
process rights in labor related decision-making in the labor chapters of trade agreements.
The U.S. has been trying to do this since 2005.° For example, in DR-CAFTA, Article 16.3
of the Labor Chapter provides procedural guarantees and public awareness, noting: "each
party shall ensure that persons with a legally recognized interest under its law in a particular
matter have appropriate access to tribunals for the enforcement of the Party's labor laws."
The language in these chapters is not perfect, for example, "appropriate access" is not



defined. The agreement also delineates that each party shall promote public awareness of its
labor laws by ensuring public information about labor laws and encouraging education of the
public regarding its labor laws. But the signatories did not clarify how to ensure that the
public receives and understands such information. Finally, in Annex 16.5, "Labor
Cooperation and Capacity Building," each party "shall consider the views of its worker and
employer representatives, as well as those of the ...public." mandated. ” We encourage
governments to expand upon this language. Policymaker should also supplement such
pretty words with capacity building projects designed to ensure that the public understands
their labor rights and understands how to challenge labor violations.

Pros: Fosters democracy and labor rights-a more comprebensive approach to good governance.

Cons: Too interventionist?

Approach: Remake Labor Rights Capacity Building

2. The major industrialized countries should collaborate on labor rights objectives
and projects. By so doing, they are more likely to strengthen both public support and
the governance capacity needed to protect labor rights in the developing world. This
will not be easy. Most countries have effectively “branded” their approaches to trade and
foreign aid, in the hopes that they will reap positive spillovers (such as better foreign
relations) from these policies. Yet, by collaborating, policymakers can save taxpayers
money, and could focus their efforts on the capacity-building efforts that they do best. For
example, the United States excels in areas such as promoting worker health, whereas the EU
excels in helping other governments promote the rule of law."” We believe that if the
industrialized countries work with the ILO and each other to advance labor rights and trade,
they are more likely to be effective at building both a demand for labor rights as well as a
supply of laws, skills, and administrative expertise for labor rights in the developing world.

Pros: Sends a Consistent Message on labor rights. Recipient countries will avoid repetitive reporting
requirements and duplicative administrative costs.

Cons: Taxpayers don’t reap the public relations (PR) benefits of their foreign aid.

Approach: Stimulate and Disseminate Research on Best Practices and Stimulate a
Dialogue about What Works

3. Policymakers, activists, scholars, and other interested parties know relatively little
about the efficacy of trade/labour links. Therefore, policymakers should create an
online-open access trade labor links forum to stimulate and disseminate research.
The network could be funded by concerned governments and exist across borders, akin to
international research networks established by the EU. In addition, national governments
should work with the ILO to encourage and disseminate research on trade/labor links. This
forum should include information on the specifics of each country’s evolving approach to
linking trade and FT'As such as how the agreement relates to domestic labor laws; whether
or not the trade agreement is linked to incentives such as capacity building assistance; and
whether or not the agreement includes non-derogation clauses etc... The forum could also
disseminate information on how governments assess, monitor, and ensure compliance with
labor standards delineated in trade agreements.



Pros: Will provide interested parties with information abont these agreements, enabling citigens and others to
assess and provide feedback on them.

Con: Will policymakers pay attention?

Strategies at the Multilateral Level to Advance Both Trade and Labor
Rights

Approach: Get Clarity Regarding the Relationship between International Trade and
Labor Rights at WTO

4. To clarify the relationship between trade law and domestic labor law, link the
WTO and bilateral/regional FTAs to a no standards lowering clause, similar to that
delineated in China’s accession agreement to the WTO."" This accession agreement
requires China to notify the WT'O about “all the relevant laws, regulations and other
measures relating to its special economic areas.” China was then required to ensure that
“those laws, regulations and other measures pertaining to and affecting trade shall be
enforced.”” Should China fail to enforce labor rights (a regulation affecting trade), the
accession agreement provides a tool to challenge such failure. Applying this approach to
trade agreements in general,” such a clause would establish a bottom line of good
governance and the rule of law. Members must agree to uphold the rule of law through out
their territories and should not be allowed to trade from areas where they do not fully
enforce the rule of law. A no-standards lowering clause would require parties to enforce the
rule of law (domestic law throughout all national territory). Governments could initiate a
trade dispute if the failure to effectively enforce the law appeared to distort trade.' .

Pros: encapsulates domestic law within the trade agreement; mafkes it clear to governments that they can not
willfully ignore their own laws in the interest of stimulating trade.

Coni who decides what adequate enforcement means? What if governments lack the funds? What if
governments have emergency policy priorities and can not focus on enforcing relevant laws?

5. To reward countries that devote resources and attention to labor rights, remake the
generalized system of preferences (GSP) to advance good governance and to make
the system universal and incentive based. Members of the WTO have long used a
waiver of WTO rules to put in place preferential trade programs for developing countries.
However, most industrialized countries have adopted varied approaches to their preferences
program. For example, the EU’s Generalized System of Preferences—Plus (GSP-Plus),
provides additional market access to developing countries that support sustainable
development and good governance policies. Specifically, these countries must have ratified
key human rights and labor rights conventions (as well as labor rights and environmental
laws) and effectively implemented them through national law."”> Across the pond, the United
States also promotes worker rights but does not include other international human rights
conventions.®

The EU approach is worth replicating because it puts good governance on the same plane as

trade expansion and it uses incentives to change behavior. The EU's GSP program grants
either duty-free access or a tariff reduction to certain imported products, depending on
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which of the GSP arrangements a country enjoys. But a beneficiary country is not
automatically or unconditionally entitled to these benefits. The EU can withdraw trade
preferences granted to developing countries under these arrangements if the beneficiary
country systematically violates core UN and ILO conventions on human and labor rights or
exports goods made by prison labor.!” The members of the WTO should adopt a similar
approach. Member states could link the reduction or elimination of tariffs with progress in
achieving compliance with ILO (and other human rights) core conventions. Such proposals
could also include provisions for development assistance to increase the capacity of
ministries of labor to monitor and enforce national labor law, and for local non-
governmental and labor otganizations to monitor compliance with ILO core conventions."

Pros: These strategies shonld be universal and countries that improve their governance should be rewarded
with the potential for greater trade. Moreover, in this way, the WTO will be seen as promoting other
mportant international norms.

Cons: How and who should decide effective implementation?

6. To ensure that trade does not undermine labor rights, WTO members should seek
clarity that governments can not ignore their own labor laws in export processing
zones: EPZs. Trade rules can have a major effect on how governments attempt to attract
foreign direct investment. But WTO members (and staff) have not addressed the potential
negative trade spillovers of some members’ decisions to ignore, reduce or selectively enforce
labor rights in EPZs. When the members of the WTO defined illegal subsidies, they
described a subsidy as a “financial contribution,” which could also include “government
revenue that is otherwise due which is forgone or not collected.” The members did not view
the failure to enforce existing laws such as labor law as a subsidy.” The WTO however, has
no language or precedent prohibiting the use of labor exemptions in EPZs. The WTO does
not address labor legislation or labor rights in trade per se.

The ILO and the WTO could form a joint study group to make recommendations to the
members of the WT'O on how to address this problem. In addition, as part of the
ILO/WTO collaborative process, designed to assess and address the effects of trade on
decent work,” staff should examine if the failure to enforce labor rights can distort trade and
negate the objective of decent work for the world’s workers. If these organizations find that
this practice is trade-distorting, the Secretariat could ask members to examine whether it
makes sense to amend the Subsidies Code to include a provision prohibiting non-financial
forms of financial subsidies including violations of labor rights.

Pros: 1t is past time for members to address this problem. 1t also allows the WTO to learn to work more
effectively with the IO and in so doing, promote labor rights.
Con: WTO members could ignore findings of joint ILO/WTO efforts.

Approach: Develop Incentives for Strategies that Prod Firms or Governments to
Protect Labor Rights

7. Members of the WTO should seek clarity regarding whether they can use policies

such as procurement or social labeling policies to reward responsible market actors
that promote labor rights. These policies could violate WTO norms of national treatment
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and like product. However, several member states such as Belgium and South Africa use
social labels to reward domestic and foreign market actors for their human rights practices”
and South Africa uses procurement policies (BEE) to provide preference to those firms that
empower disadvantaged South Africans. But the members of the WTO have yet to clarify
whether or not such actions violate WTO norms.”

If the WTO deems that procurement policies can be used to promote human rights, WTO
member states should adopt labor standards performance and reporting criteria for the
granting of government loans, grants, overseas investment insurance or other benefits tied to
cross-border trade and investment. Companies that provide annual transparent public
reports on their processes and performance in ensuring compliance with ILO core
conventions in their wholly owned facilities and supply chains should be given preference
for trade and investment support.

Pros: More governments are likely to use such signals to reward responsible market actors. More companies
will respond to such incentives and make labor rights part of their management practices.

Cons: Althongh clarity can be provided by further negotiations; by decisions of the members; or by a trade
dispute, it may be a long time coming. Who will monitor? 11.O does not want to be the global monitor of
labor rights.

Final Thoughts: Recommendations to Policymakers

We must be realistic about the potential for trade agreements to truly improve labor rights
governance. Trade agreements are designed to facilitate trade; not to promote particular
human rights. Thus, creating trade labor links should be one of several strategies
industrialized country governments adopt to help other governments advance and protect
core labor standards. Other incentive based strategies (such as capacity building programs)
can be equally important and should be linked to trade agreements, when possible. In this
regard, Canada is trying to link disincentives (penalties) to inadequate performance of labor
rights obligations; but it is also providing capacity building to ensure that its trade partners
have the funds and expertise, as well as the will to monitor labor rights.

In addition, policymakers should find ways to encourage business to make human rights a
business priority. Labor rights are one of the few areas where business’ human rights
responsibilities are clearly delineated. Industrialized country policymakers should send a
consistent message to executives that their firms are responsible for ensuring that
internationally accepted worker rights are not violated in the factories where they produce
and source.

Finally, there is growing evidence that countries that protect human rights implicitly signal to
traders and investors that they are good places to do business.”” Governments that protect
labor rights are likely to attract investment over the long term and reap benefits in
productivity and growth. After all, people are the principal wealth of nations.

ENDNOTES

" See Jagdish Bhagwati et al. “Third World Intellectuals and NGOs Statement against Linkage”
http://64.233.161.104/search?q=cache:Mu7ru9z3-
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