LIMITED

CHAPTER ON TRADE AND COMPETITION

Articles are numbered from 1 for ease of reading. Final numbering will be revised once the Titles are integrated into the Agreement.
[EU: SECTION I – ANTITRUST AND MERGERS]

Article 1

Definitions

For the purpose of this Chapter:

1. "Competition Laws" means:

(a) for the  EC Party, Articles 81, 82, and 86 of the Treaty establishing the European Community, Council Regulation (EC) No 139/2004 on the control of concentrations between undertakings, and their implementing regulations and amendments;

(b) for the CA Party, the Central American Competition Regulation (“the Regulation”) which shall be established according to Article 25 of the Protocolo al Tratado General de Integración Económica Centroamericana and Article 21 of the Convenio Marco para el establecimiento de la Unión Aduanera Centroamericana; 
(c) Until such time as the ”Regulation” is adopted in conformity with Article 3, “Competition Laws” means the national competition laws of the signatory CA states adopted or maintained in compliance with Article 3;
d) any changes that the abovementioned instruments may undergo after the entry into force of this Agreement.

2. "Competition Authority " means:

(a) for the EC Party, the European Commission, and 

(b) For the CA Party, a Central American Competition Body to be established and designed by the CA Party in its Competition Regulation. 

(c) Until such time as the Central American Competition Body is established and becomes operational in compliance with Article 3, “Competition Authority” mean the national competition authorities of the signatory CA states.

Article 2

Principles

1. The Parties recognise the importance of free and undistorted competition in their trade relations. The Parties acknowledge that anti-competitive practices have the potential to affect the proper functioning of markets and the benefits of trade liberalisation. 
2. The Parties therefore agree that the following are incompatible with this Agreement, in so far as they may affect trade between the Parties:

(a) agreements between undertakings, decisions by associations of undertakings and concerted practices between undertakings, which have as their object or effect the prevention, restriction or distortion of competition
 as specified in their respective Competition Laws; 

(b) any abuse by one or more undertakings of a dominant position or a substantial market power or notable market participation, as specified in their respective Competition Laws; 

(c) concentrations between undertakings, which significantly impede effective competition, as specified in their respective Competition Laws 

Article 3

Implementation

1. The Parties shall adopt or maintain in force comprehensive Competition Laws which effectively address the anti-competitive practices referred to in Article 2 (a) to (c). The Parties shall establish or maintain Competition Authorities designated and appropriately equipped for the transparent and effective implementation of the Competition Laws. 

2. If, at the moment of entry into force of this Agreement, either Party has not yet adopted Competition Laws as referred to in Article 1 (1) a) or b) nor designated a Competition Authority as referred to in Article 1(2) a or b), it shall do so within a period of seven years. When this transition period has come to an end the terms Competition Laws and Competition Authority referred to in this Chapter shall only mean those defined in Article 1(1)(b) and 1(2)(b).
3. If, at the moment of entry into force of this Agreement, a CA Signatory Party has not yet adopted a Competition Law as referred to in Article 1 (1) (c) nor designated a Competition Authority as referred to in Article 1 (2) (c), it shall do so within a period of three years. 
4. Nothing in this Chapter shall prejudge the competences assigned by the Parties to their respective regional and national authorities for the effective and coherent implementation of their respective Competition Laws.
Article 4

Public enterprises and enterprises entrusted with special or exclusive rights including   designated monopolies 
1. Nothing in this Chapter prevents a signatory state from designating or maintaining public enterprises, enterprises entrusted with special or exclusive rights or monopolies according to their respective national laws.
2. The entities mentioned in paragraph 1 above shall be subject to the Competition Laws insofar as the application of the Competition Laws does not obstruct the performance, in law or in fact, of the particular tasks assigned to them by a signatory state.
3. The Parties shall ensure that from the date of entry into force of this Agreement no discrimination
 is exercised by such entities regarding the conditions under which goods or services are purchased or sold, neither between natural or legal persons of either of the Parties, nor between goods originating from either of the Parties.
4. Nothing in this Chapter shall affect the rights and obligations of the Parties as set out under Chapter X on Government Procurement. 
Article 5

Exchange of non confidential information and enforcement cooperation

1. With a view to facilitating the effective application of their respective competition laws, the competition authorities may exchange non-confidential information. 

2. The Competition Authority of one Party may request cooperation to the other Party's competition authority with respect to enforcement activities. This co-operation shall not prevent the Parties from taking autonomous decisions. 

3. Neither Party is required to communicate information to the other Party.  In case a Party decides to communicate information, such Party may withhold the information if communication of such information is prohibited by the laws and regulations of the Party possessing the information or if it would be incompatible with its important interests. A Party may require that information communicated pursuant to this Article be used subject to the terms and conditions it may specify. 
Article 6

Technical assistance

The Parties agree that it is in their common interest to promote technical assistance initiatives related to competition policy and law enforcement activities. This cooperation is addressed in Article X of Chapter XX of the Cooperation Pillar of this Agreement.

For the Cooperation Chapter: 

Technical assistance shall focus among others on institutional capacity building and training of human resources of the competition authorities taking into account the regional dimension to support them in the strengthening and effectively enforcing the competition laws in the areas of antitrust and mergers, including competition advocacy.
Article 7

Dispute Settlement

Neither party may call upon a dispute settlement procedure under this Agreement for any matter arising from this Chapter.

� For greater certainty, this paragraph shall not be construed as limiting the scope of the analysis to be carried out in the cases of application of agreements between undertakings, decision by associations of undertaking and concerted practices between undertakings as established in the national Competition Laws of the Parties. 


�  Discrimination means a measure which does not comply with national treatment, as set out in the relevant provisions of this Agreement.
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