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TITLE VI ON INTELLECTUAL PROPERTY

Article 1

Objectives

The objectives of this Chapter are to:

a. ensure an adequate and effective protection of intellectual property rights in the territories of the Parties, taking into consideration the economical situation and the social or cultural need of each country; 

b. promote and encourage technology transfer between both regions in order to enable the creation of a sound and viable technological base in the Central American countries; and 
c. Promote technical and financial cooperation in the area of Intellectual Property Rights between both regions.

Intellectual Property

Sub-Section 1

Principles
Article 2

Nature and Scope of Obligations

1. The Parties shall ensure an adequate and effective implementation of the international treaties dealing with intellectual property to which they are parties including the WTO Agreement on Trade-related Aspects of Intellectual Property (hereinafter called TRIPS Agreement).  The provisions of this chapter shall complement and further specify the rights and obligations between the Parties under the TRIPS Agreement and other international treaties in the field of intellectual property.

2 – Intellectual Property & Public Health

2.1 The Parties recognise the importance of the Doha Declaration on the TRIPS Agreement and Public Health adopted on 14 November 2001 by the Ministerial Conference of the World Trade Organisation. In interpreting and implementing the rights and obligations under this Title, the Parties shall ensure consistency with this Declaration.

2.2 The Parties shall contribute to the implementation and respect the Decision of the WTO General Council of 30 August 2003 on Paragraph 6 of the Doha Declaration on the TRIPS Agreement and Public Health, as well as the Protocol amending the TRIPS Agreement, done at Geneva on 6 December 2005.

3. 
For the purpose of this Agreement, intellectual property rights embody copyright, including copyright in computer programs and in databases, and neighbouring rights; rights related to patents; trademarks; trade names; industrial designs; layout- designs (topographies) of integrated circuits, geographical indications, including designations of origin, plant varieties,  protection of undisclosed information.
For the purposes of this agreement, as regards unfair competition, protection will be granted in accordance with Article 10bis of the Paris Convention for the Protection of Industrial Property (Stockholm Act 1967) 
4.
The Parties recognize the sovereign right of States over their natural resources and the access to their genetic resources in accordance with what is established in the Convention on Biological Diversity. No disposition in this Chapter shall prevent the Parties from adopting or maintaining measures to promote the conservation of biological diversity, the sustainable utilization of its components and the fair and equitable participation in the benefits arising from the utilization of genetic resources, in conformity with what is established in that Convention. 
5.
The Parties recognize the importance of respecting, preserving and maintaining the indigenous and local communities’ knowledge, innovations and practices that involve traditional practices related to the preservation and the sustainable use of biological diversity. 

Article 2 bis

Most Favoured Nation and National Treatment
In accordance with Articles 3 and 4 of the TRIPS Agreement and subject to the limitations foreseen in those provisions, each Party will accord to the nationals of all other Parties:

(a) a treatment no less favourable than that it accords to its own nationals with regard to the protection of intellectual property, and

(b) any advantage, favour, privilege or immunity it grants to the nationals of any other country with regard to the protection of intellectual property.

Article 3

Transfer of Technology

1.
The Parties agree to exchange views and information on their practices and policies affecting transfer of technology, both within their respective regions and with third countries. This with a view to create measures to facilitate information flows, business partnerships, and the award of licenses and subcontracting. Particular attention shall be paid to   conditions necessary to create an adequate enabling environment for technology transfer between the Parties, including, among others, issues such as development of human capital and legal framework.

2.
The Parties recognize the importance of education and professional training for the transfer of technology which can be accomplished through academic, professional and/or business exchange programs directed to the transmission of knowledge between the Parties.

3.
The Parties shall take measures, as appropriate, to prevent or control licensing practices or conditions pertaining to intellectual property rights which may adversely affect the international transfer of technology and that constitute an abuse of intellectual property rights by right holders or an abuse of obvious asymmetries of information in the negotiation of  licences.

4.
The Parties recognize the importance of creating mechanisms that strengthen and promote Investment in the Central American countries, especially in innovative and high-tech sectors. The European Union shall make its best efforts to offer to the institutions and enterprises in its territories incentives destined to promote and to favour the transfer of technology to institutions and enterprises of the Central American countries, in such a way that allows these countries to establish a viable technological platform.
5.
The actions described to attain the objectives set forth in this article are set out in article XX of Chapter XX of the Cooperation Pillar of this Agreement.  
Article 4

Exhaustion

The Parties shall be free to establish their own regime for exhaustion of intellectual property rights, subject to the provisions of the TRIPS Agreement.

Sub-Section 2

Standards Concerning Intellectual Property Rights
Article 5

Copyright and Neighbouring Rights

Article 5.1 – Protection Granted

The Parties shall comply with:

a)        The Rome Convention for the Protection of Performers, Producers of Phonograms and Broadcasting Organisations (1961);
b)
 The Berne Convention for the Protection of Literary and Artistic works (1886, lastly amended in 1979);
c)
The WIPO Copyright Treaty – WCT (Geneva, 1996);

d)
The WIPO Performances and Phonograms Treaty – WPPT (Geneva, 1996).

Article 5.2 -  Duration of Authors' Rights

The Parties agree that for the calculation of the term of protection of Author’s rights, the rules established in Article 7 and 7bis of the Berne Convention shall apply for the protection of literary and artistic works, with the proviso that the minimum duration of the terms of protection defined in paragraphs 1, 2, 3 and 4 of Article 7 of the Berne Convention shall be of 70 years.

Article 5.3 - Duration of Related Rights

The Parties agree that for the calculation of the term of protection of the rights of performers, producers of phonograms and broadcasting organizations, the provisions established in article 14 of the International Convention for the protection of Performers, Producers of Phonograms and Broadcasting Organizations (Rome Convention) shall apply with the proviso that the minimum duration of the terms of protection defined in Article 14 of the Rome Convention shall be of 50 years.
Article 5.4  –Collective Management of Rights

The Parties recognize the importance of the performance of the collecting societies, and the establishment of arrangements between them, with the purpose of mutually ensuring easier access and delivery of content between the territories of the Parties, and the achievement of a high level of development with regard to the execution of their tasks.

Article 5.5 – Broadcasting and Communication to the Public

1.
For the purpose of this provision, communication to the public of a performance or a phonogram means the transmission to the public by any medium, otherwise than by broadcasting, of sounds of a performance or the sounds or the representations of sounds fixed in a phonogram. For purposes of this article, “communication to the public” includes making the sounds or representations of sounds fixed in a phonogram audible to the public.

2.
In accordance with domestic law, the Parties shall provide for performers the exclusive right to authorize or prohibit the broadcasting and the communication to the public of their performances, except where the performance is itself already a broadcast performance or is made from a fixation. 
3.
Performers and producers of phonograms shall enjoy the right to a single equitable remuneration for the direct or indirect use of phonograms published for commercial purposes for broadcasting or for any communication to the public. The Parties may, in the absence of agreement between the performers and phonogram producers, lay down the conditions as to the sharing of this remuneration between both categories of right holders. 
4.
The Parties shall provide for broadcasting organizations the exclusive right to authorize or prohibit the rebroadcasting by wireless means of broadcasts, as well as the communication to the public of their television broadcasts, if such communication is made in places accessible to the public against payment of an entrance fee.
5.
Exceptions: The parties may provide in their national law for limitations or exceptions to the rights set out in paragraphs 2, 3, 4 only in certain specific cases which do not conflict with a normal exploitation of the subject matter, and do not unreasonably prejudice the legitimate interests of the right holders.
Article 6

Trademarks

Article 6.1 – International Agreements
The European Union and the Central America countries shall:

(a) make all reasonable efforts to ratify or accede to the Protocol Relating to the Madrid Agreement Concerning the International Registration of Marks (1989);  and

(b) make all reasonable efforts to comply with the Trademark Law Treaty (1994).

Article 6.2 – Registration Procedure

The European Union and the Central America countries shall provide for a system for the registration of trademarks in which each final decision taken by the relevant trademark administration is duly reasoned and in writing. As such, reasons for the refusal to register a trademark shall be communicated in writing to the applicant who will have the opportunity to contest such refusal and to appeal a final refusal before Court. The Parties shall also introduce the possibility to oppose trademark applications. Such opposition proceedings shall be contradictory. 
Article 6.3 – Well-known trademarks

Article 6bis of the Paris Convention for the Protection of Industrial Property (1967) (Paris Convention) shall apply, mutatis mutandis, to goods or services that are not identical or similar to those identified by a well-known trademark,  provided that use of that trademark in relation to those goods or services would indicate a connection between those goods or services and the owner of the trademark, and provided that the interests of the owner of the trademark are likely to be damaged by such use. For greater certainty, the Parties may also apply this protection to unregistered well known trademarks. 
Article 6.4 – Exceptions to the Rights Conferred by a Trademark

The Parties may establish limited exceptions to the rights conferred by a trademark, such as the loyal use of descriptive terms. Such exceptions shall take into account the legitimate interests of the owner of the registered trademark and of third parties. 

Article 7

Geographical Indications

The following provisions apply to the recognition and protection of geographical indications which originate in the territories of the Parties. 

For the purposes of this Agreement, geographical indications are indications which identify a good as originating in the territory of a Party, or a region or locality in that territory, where a given quality, reputation or other characteristic of the good is essentially attributable to its geographical origin.

Article 7.1 – Scope and Coverage

1.
The Parties reaffirm the rights and obligations established in Part II, Section 3, of the TRIPS Agreement.

2.
Geographical indications of a Party to be protected by the other Party, shall only be subject to this Article if they are recognised and declared as such in their country of origin. 

Article 7.2 System of Protection
1.
The Parties shall maintain or have established systems for the protection of geographical indications in their legislation, by no later than entry into force of the Agreement. 
2.
The legislation shall contain elements such as:  
a) a register listing geographical indications protected in the territory;
b) an administrative process verifying that geographical indications identify a good as originating in a territory, region or locality of one of the parties, where a given quality, reputation or other characteristic of the good is essentially attributable to its geographical origin;
c) a requirement that a registered name shall correspond to a specific product or products for which a product specification is laid down, which can only be amended by due administrative process;
d) control provisions applying to production of the good or goods; 
e) a right for any operator established in the area and who submits to the system of controls to use the protected name provided that the product conforms to the corresponding specification;
f) a procedure involving publication of the application that allows the legitimate interests of prior users of names, whether those names are protected as a form of intellectual property or not, to be taken into account.
Article 7.3      Established geographical indications
1.
By no later than the date of the entry into force of the Agreement, in accordance with Article 2, paragraph 2 of Part V (General Final Provisions), the Parties shall
:

(a) have finalised the opposition and examination procedures, at least with respect to those geographical indication applications listed in Annex I that were not opposed or for which any opposition was rejected due to formal reasons in the course of national registration proceedings;
(b) have initiated the procedures for protecting the geographical indications listed in Annex I and the time periods for submitting oppositions have expired, with respect to those geographical indication applications listed in Annex I that were opposed, and where such oppositions were found to be prima facie meritorious in the course of national registration proceedings;  
(c) protect the geographical indications that have been granted protection as such, according to the level of protection established in this Agreement.
2.
The Parties shall include in Annex II all names from Annex I that have been protected as geographical indications following their examination. The Association Council shall adopt, no later at its first meeting, a decision to attach to this Agreement the geographical indications included in Annex II.
Article 7.4 - Protection Granted 

1. 
Geographical indications listed in Annex II as well as those added pursuant to Article 7.5 shall as a minimum be protected against:
(a) 
the use of any means in the designation or presentation of a good that indicates or suggests that the good in question originates in a geographical area other than the true place of origin in a manner which misleads the public as to the geographical origin of the good;
(b)
the use of a protected geographical indication for the same products that are not originating from the designated place of the geographical indication in question  even if the true origin of the product is indicated or if the protected name is translated or accompanied by an expression such as ‘style’, ‘type’, ‘imitation’, ‘like’ or similar;
 (c) 
any other practice that misleads the consumer as to the true origin of the product or any other use that constitutes an act of unfair competition in the manner set forth in Article 10 bis of the Paris Convention.
2. 
A geographical indication which has been granted protection in one of the Parties, pursuant to the procedure under Article 7.3 cannot, in that country, be deemed to have become generic, as long as it is protected as a geographical indication in the country of origin. 

3. 
Where a geographical indication contains within it a name which is considered generic in a Party, the use of that generic name on the appropriate good in that Party shall not be considered to be contrary to this Article.
4. 
For geographical indications other than wines and spirit drinks, nothing in this Agreement shall be construed to require a Party to prevent continued and similar use of a particular geographical indication of another Party in connection with goods or services by any of its nationals or domiciliaries who have used that geographical indication in good faith and in a continuous manner with regard to the same or related goods or services, in the territory of that Party before the date of entry into force of this Agreement.
Article 7.5 – Addition of new geographical indications
1.
The Parties agree on the possibility of adding additional geographical indications for wines, spirits, agricultural products and foodstuffs to be protected on the basis of the rules and procedures established in these Articles, including in particular Article 7.3.1 a) through c), as applicable. 

Such geographical indications, following their successful examination by the competent national or regional authorities, shall be included in Annex II in accordance with the relevant rules and procedures for the Association Council. 

2. 
The date of application for protection shall be the date of the transmission of a request to the other Party to protect a geographical indication provided that the formal requirements for such applications are fulfilled.

Article 7.6. -Relationship between Geographical Indications and Trademarks

1. 
The legislation of the Parties shall ensure that the application for registration of a trademark which corresponds to any of the situations listed in Article 7.4 for like products
 is refused where such application for registration is submitted after the date of application for registration of the geographical indication in the territory concerned.

2.
Similarly, the Parties may in accordance with their domestic or regional law establish the grounds for rejecting the protection of geographical indications, including the option not to grant protection to a geographical indication where, in the light of a reputed or well-known trademark, protection is liable to mislead consumers as to the true identity of the product.

3.
The Parties shall maintain the legal means for any natural or legal person having a legitimate interest to request the cancelation or invalidation of a trademark or a geographical indication giving reasons for such request.
Article 7.7 Right of use of geographical indications
Once a geographical indication is protected under this Agreement in a Party different from the country of origin, the use of such protected name shall not be subject to any registration of users in such Party.

Article 7.8   Dispute settlement

No Party shall have any recourse to challenge the final decision issued by a national or regional competent authority regarding the registration or protection of a geographical indication, under the Title on Dispute Settlement of this Agreement.  Any claim against the protection of a geographical indication shall be conducted under the available judicial instances established under each Party’s national or regional law.
Article 8

Industrial Designs

Article 8.1 - International Agreements
The European Union and the Central America countries shall make all reasonable efforts to adhere to the Geneva Act to the Hague Agreement Concerning the International Registration of Industrial Designs (1999).
Article 8.2 - Requirements for Protection

1. The Parties shall provide for the protection of independently created designs that are new
 or original.

2. A design shall be considered to be new if   it significantly differs from known designs or combinations of known design features.

3.
This protection shall be provided by registration, and shall confer exclusive rights upon their holders in accordance with the provisions of this Article. Each Party may foresee that unregistered designs made available to the public confer exclusive rights, but only if the contested use results from copying the protected design.
Article 8.3 - Exceptions

1. The Parties may provide limited exceptions to the protection of designs, provided that such exceptions do not unreasonably conflict with the normal exploitation of protected designs and do not unreasonably prejudice the legitimate interests of the owner of the protected design, taking account of the legitimate interests of third parties.

2. Design protection shall not extend to designs dictated essentially by technical or functional considerations.

3. 
A design shall not confer rights when it is contrary to public order or morality. 

Article 8.4 - Rights Conferred
The owner of a protected design shall have the right to prevent third parties not having the owner’s consent from making, selling or importing, articles bearing or embodying the protected design when such acts are undertaken for commercial purposes. 

Additionally, the Parties shall ensure an effective protection to industrial designs to prevent acts that unduly prejudice the normal exploitation of the design or are not compatible with fair trade practice, in a manner consistent with the provisions of article 10 bis of the Paris Convention.

Article 8.5 - Term of Protection

1.
The duration of protection available in the European Community and the Central American countries shall amount to at least 10 years. Each Party may foresee that the right holder may have the term of protection renewed for one or more periods of five years each, up to the maximum term of protection established in each Party’s legislation. 

 2.
Where the Party foresees the protection of unregistered designs the duration of such protection shall amount to at least three years. 
Article 8.6 - Invalidity or Refusal of Registration

1.
A design may only be refused for registration or declared invalid for compelling and important reasons, which, subject to each Party’s legislation, may comprise: 

a) if the design does not correspond to the definition under Article 8.2 paragraph 1;
b) if, by virtue of a court decision, the right holder is not entitled to the design; 

c) if the design is in conflict with a prior design which has been made available to the public after the date of filing of the application or, if a priority is claimed, the date of priority of the design, and which is protected from a data prior to the said date by a registered design or an application for a design;

d) if a distinctive sign is used in a subsequent design, and the law of the Party concerned governing that sign confers on the right holder of the sign the right to prohibit such use;
e) 
if the design constitutes an unauthorised use of a work protected under the copyright law of the signatory concerned;
f) 
if the design constitutes an improper use of any of items listed in Article 6ter of the Paris Convention for the Protection of Industrial Property or of badges, emblems and escutcheons other than those covered by the said Article 6ter and which are of particular public interest in a Party;

g)         if the disclosure of the industrial design were contrary to public order or morality.
2.
A Party may provide, as an alternative to the invalidity, that a design subject to the grounds provided for in paragraph 1 may be limited in its use.
 Article 8.7 - Relationship to Copyright

A design protected by a design right registered in a signatory in accordance with this Article may also be eligible for protection under the law of copyright of that signatory as from the date on which the design was created or fixed in any form.
Article 9

Patents

Article 9.1 - International Agreements
1. 
The Parties shall comply with The Budapest Treaty on the International Recognition of the Deposit of Micro-organisms for the Purposes of Patent Procedure (1977, amended in 1980).
2. 
The European Union shall make reasonable efforts to comply with the Patent Law Treaty (Geneva, 2000); and the Central American countries shall make reasonable efforts to ratify the above mentioned Treaty.

Article 10

Plant Varieties

The Parties shall provide for the protection of plant varieties either by patents or by an effective sui generis system or by any combination thereof. 

The Parties understand that no contradiction exists between the protection of plant varieties and the capacity of a Party to protect and conserve its genetic resources.

The Parties shall have the right to provide for exceptions to exclusive rights granted to plant breeders to allow farmers to save, use and exchange protected farm-saved seed or propagating material. 
Sub-Section 3

Enforcement of Intellectual Property Rights

CIVIL AND ADMINISTRATIVE REMEDIES AND PROCEDURES
Article 11

General Obligations

1. Both Parties reaffirm their commitments under the TRIPS Agreement and in particular of its Part III, and shall provide for the following complementary measures, procedures and remedies necessary to ensure the enforcement of the intellectual property rights. 
Those measures, procedures and remedies shall be fair, proportionate and equitable, and shall not be unnecessarily complicated or costly, or entail unreasonable time-limits or unwarranted delays.
 
2.
Those measures and remedies shall also be effective and dissuasive and shall be applied in such a manner as to avoid the creation of barriers to legitimate trade and to provide for safeguards against their abuse.

Article 12

Entitled Applicants

The Parties shall recognise as persons entitled to seek application of the measures, procedures and remedies referred to in this section and in Part III of the TRIPS Agreement:

a)
the holders of intellectual property rights in accordance with the provisions of the applicable law,
(b)
federations and associations as well as exclusive licensees and other duly authorized licensees, insofar as permitted by and in accordance with the provision of applicable law. The term “licensee” shall include the licensee of any one or more of the exclusive intellectual property rights encompassed in a given intellectual property.

Article 13

Evidence

The Parties shall take such measures as are necessary, where a right holder has presented reasonably available evidence to support  its claim  that his intellectual property right has been  infringed on a commercial scale , and has specified evidence relevant to the substantiation of its claims which lies in the control of the opposing party, to enable the competent judicial authorities to order, where appropriate and, if so foreseen by the applicable law, following an application, that the opposing party must produce such evidence , subject to the protection of confidential information. 
Article 14

 Measures for Preserving Evidence

The judicial authorities shall have the authority, on application by a party who has presented reasonably available evidence to support his claim that his intellectual property right has been or is about to be infringed, to order prompt and effective provisional measures to preserve relevant evidence in regard to the alleged infringement, subject to the protection of confidential information. Such measures may include the detailed description, with or without the taking of samples, or the physical seizure of the infringing goods, and, in appropriate cases, the materials and implements used in the production and/or distribution of these goods and the documents relating thereto. Those measures may be taken, if necessary without the other party being heard, in particular where any delay is likely to cause irreparable harm to the right holder or where there is a demonstrable risk of evidence being destroyed.
Article 15

Right of Information
 The Parties may provide that the judicial authorities shall have the authority, unless this would be out of proportion to the seriousness of the infringement, to order the infringer to inform the right holder of the identity of third persons involved in the production and distribution of the infringing goods or services and of their channels of distribution.
Article 16

Provisional and Precautionary Measures

1.
Each Party shall foresee that its judicial authorities shall have the authority to issue provisional and precautionary measures and execute them expeditiously to prevent imminent infringements of intellectual property rights or to forbid the continuation of alleged infringements. Such measures may be ordered at the request of the right-holder, inaudita altera parte or after hearing the defendant, in accordance with the rules of judicial procedure of each Party.

2. 
Each Party shall provide that its judicial authorities shall have the authority to require the plaintiff to provide any reasonably available evidence in order to satisfy themselves with a sufficient degree of certainty that the plaintiff’s right is being infringed or that such infringement is imminent, and to order the plaintiff to provide a reasonable security or equivalent assurance set at a level sufficient to protect the defendant and to prevent abuse, and so as not to unreasonably deter recourse to such procedures.

Article 17

Corrective Measures

1. 
Each Party shall provide that:

(a) its judicial authorities shall have the authority to order, at the request of the applicant and without prejudice to any damages due to the right holder by reason of the infringement, the destruction of the goods that have been found to be pirated or counterfeit or other appropriate  measures to definitively remove those goods from the channels of commerce; 
(b) its judicial authorities shall have the authority to order in appropriate cases that materials and implements that have been principally used in the manufacture or creation of such pirated or counterfeit goods be, destroyed or, in exceptional circumstances, without compensation of any sort, disposed of outside the channels of commerce in such a manner as to minimize the risks of further infringements. In considering requests for such corrective measure, the Party’s judicial authorities may take into account, inter alia, the gravity of the infringement, as well as the interests of third parties holding ownership, possessory, contractual, or secured interests; 
(c) the charitable donation of counterfeit trademark goods and goods that infringe copyright and related rights, if national legislation so permits, shall not be ordered by the judicial authorities without the authorization of the right holder. Other conditions to carry out such donation may be established according national law.
   In no case shall the simple removal of the trademark unlawfully affixed be sufficient to permit the release of goods into the channels of commerce, except in cases in national law and other international obligations. 
(d) In considering requests for corrective measures, the Parties may grant their judicial authorities the faculty to take into account, inter alia, the gravity of the infringement, as well as the interests of third parties holding ownership, possessory, contractual, or secured interests. 
2.
The judicial authorities shall order that those measures shall be carried out at the expense of the infringer, except in exceptional circumstances.
3.
According to national law, the Parties may provide for other corrective measures in relation to goods that have been found to be pirated or counterfeit and with regard to materials and implements principally used in the creation or manufacture of those goods. 
Article 18
Damages

The judicial authorities shall have the authority to order the infringer to pay the right holder damages adequate to compensate for the injury the right holder has suffered because of an infringement of that person's intellectual property right by an infringer who knowingly, or with reasonable grounds to know, engaged in infringing activity. In appropriate cases, the Parties may authorize the judicial authorities to order recovery of profits and/or payment of pre-established damages even where the infringer did not knowingly, or with reasonable grounds to know, engage in infringing activity.
Article 19
Legal Costs

The Parties shall ensure that reasonable and proportionate legal costs and other expenses incurred by the successful party shall as a general rule be borne by the unsuccessful party unless equity does not allow this, in accordance with domestic law. 

Article 20 

Publication of Judicial Decisions

The Parties may provide that, in legal proceedings instituted for infringement of an intellectual property right, the judicial authorities may order, at the request of the applicant and at the expense of the infringer, appropriate measures for the dissemination of the information concerning the decision, including displaying the decision and publishing it in full or in part. The Parties may provide for other additional publicity measures which are appropriate to the particular circumstances, including prominent advertising. 

Article 21
Presumption of Ownership

For the purposes of applying the measures, procedures and remedies provided for under this Agreement, for the holders of copyrights or rights related to copyright with regard to their protected subject matter, in the absence of proof to the contrary, to be regarded as such, and consequently to be entitled to institute infringement proceedings, it shall be sufficient for his/her name to appear on the work in the usual manner. 

Article 22
Criminal Sanctions

The Parties shall provide for criminal procedures and penalties to be applied at least in cases of wilful trademark counterfeiting or copyright piracy on a commercial scale.  Remedies available shall include imprisonment and/or monetary fines sufficient to provide a deterrent, consistently with the level of penalties applied for crimes of a corresponding gravity. In appropriate cases, remedies available shall also include the seizure, forfeiture and destruction of the infringing goods and of any materials and implements the predominant use of which has been in the commission of the offence.  The Parties may provide for criminal procedures and penalties to be applied in other cases of infringement of intellectual property rights, in particular where they are committed wilfully and on a commercial scale.

Article 23
  Limitations on Liability for Service Providers 
The parties agree that they will maintain the type of limitations of responsibility of service providers they currently foresee in their respective legislation, namely:

· the EU: those foreseen in  Directive 2000/31/EC on electronic commerce

· the Central American countries: those adopted domestically in order to comply with their international obligations. 
A Party may delay giving effect to the provisions of this article for a period no longer than three (3) years, beginning on the date of entry into force of this Agreement.
Article 24
Border Measures
1.
The Parties recognise the importance of coordination on customs matters, and therefore engage to promote the application of customs enforcement in relation to counterfeit trademark and pirated copyright goods, , specifically through the exchange of information and coordination between the custom administrations of the Parties.

2.
The Parties shall, unless otherwise provided for in this section, adopt procedures to enable a right holder, who has valid grounds for suspecting that the importation, exportation, re-exportation, entry or exit of the customs territory, placement under a suspensive procedure or placement under a free zone or a free warehouse of goods infringing trademarks, or copyrights may take place, to lodge an application in writing with competent authorities, administrative or judicial, for the suspension by the customs authorities of the release into free circulation or the retain of such goods. It is understood that there shall be no obligation to apply such procedures to imports of goods put on the market in another country by or with the consent of the right holder.

3.
Any rights or duties established in Section 4 of the TRIPS Agreement concerning the importer shall be also applicable to the exporter or to the holder of the goods. 

4. 
Each Party shall provide that its competent authorities may initiate border measures ex officio, in the cases of import, export and transit.

Sub-Section 4

Article 25
Sub-Committee on intellectual property

1.
The Parties agree to establish an intellectual property sub-committee to follow-up on the implementation of Article 3 (Transfer of Technology) and 7 (Geographical indications) of this Title:

a) recommending to the Association Council the addition or the removal of geographical indications to Annex II;
b) exchanging information on geographical indications for the purpose of considering their protection in accordance with this agreement, as well as on geographical indications which cease to be protected in their country of origin;
c) promoting technology transfer from the European Union to the Central American countries;
d) defining the priority areas in which initiatives shall be directed in the areas of technology transfer, research and development and the development of human capital;
e) keeping an inventory or a registry of the programs, activities or initiatives in progress, in the field of intellectual property, with emphasis on transfer of technology;
f) make any relevant recommendations to the Association Council with regard to matters of their competence.

2.
This sub-committee will meet at least once a year, except if the Parties agree otherwise. These meetings shall be carried out through any agreed means. The subcommittee will adopt its decision by consensus and may establish its own rules of procedure. 

Article 26
Co-operation and Technical Assistance on Intellectual Property

The co-operation and technical assistance measures required for the implementation of this intellectual property chapter are established in Article "X" on economic and trade development of the co-operation pillar of this Agreement.

Article 27
Final Provisions
Panama may delay giving effect to the provisions of Articles: 5.1 (c) and (d); 5.2; 6.1 (b); 6.3; 8.2.1 and 8.2.2; 8.5.2; 8.6; 9.1.1; 10; 17.2 and , 22, for a period no longer than two (2) years, beginning on the date of entry into force of this Agreement.

Panama shall adhere to the Patent Cooperation Treaty (Washington 1970, last modified in 2001) within a period no longer than two (2) years, beginning on the date of entry into force of this Agreement. 

COOPERATION PILLAR

Article XX

[to be placed in the cooperation pillar]
Co-operation and Technical Assistance on Intellectual Property 

1. The Parties recognise the importance of cooperation and technical assistance in the field of intellectual property and agree to co-operate among others in the following: 

a)
Enhancing institutional co-operation (e.g. between intellectual property offices in Central America) and thus facilitating the exchange of information on the legal frameworks concerning intellectual property rights and other relevant rules of protection and enforcement; 

b) Encourage and facilitate the development of contacts and cooperation in the field of intellectual property, including the promotion and dissemination of information between and within business circles, civil society, consumers and educational institutions; 
c)
Providing capacity building and training (e.g. for judges, prosecutors, customs and police officers),  on enforcement of intellectual property rights; 

g) Cooperating on the development and enhancement of electronic systems of the Intellectual Property Offices in the Central American countries.

h) Cooperating on information exchange and providing expertise and technical assistance on regional integration in the field of intellectual property rights
2. The Parties recognise the importance of cooperation on customs matters, and therefore, the Parties engage to promote and facilitate cooperation with the aim of applying border measures in relation with intellectual property rights, increasing specifically the information exchange and coordination between the relevant custom administrations.  The cooperation shall strive to strengthen and modernize the performance of the Central American customs.
 3. The parties also recognise the importance of technical cooperation assistance in the field of technology transfer in order to enhance intellectual property and agree to co-operate among others in the following activities:
  a) The Parties shall promote the transfer of technology, which shall be accomplished through academic, professional and/or business exchange programs directed to the transmission of knowledge from the European Union to the Central American countries.
b) The Parties recognize the importance of creating mechanisms that strengthen and promote Investment in the Central American countries, especially in innovative and high-tech sectors. The European Union shall make its best efforts to offer to the institutions and enterprises in its territories incentives destined to promote and to favour the transfer of technology to institutions and enterprises of the Central American countries, in such a way that allows these countries to establish a viable technological platform. 

c) Likewise, the European Union shall facilitate and promote programs aimed to the creation of activities of Investigation and Development in Central America, to attend the regions needs, such as access to medicines, infrastructure and technology development necessary for the development of their people, among others.

Annex I

Part A

Names of the European Union

The names listed in this Annex are geographical indications in the territory of the European Union, which are processed according to each Central America Party’s applicable protection procedures. 
[The resulting list of the EU names as agreed on during the April meeting held in Brussels. Some products shall be narrowed in the scope of the products it claims its protection for. This should be reviewed during the legal scrubbing]
Part B
Names of the Republics of Central America

The names listed in this Annex are geographical indications in the territory of the Central American countries, which are processed according to each Central America Party’s applicable protection procedures. 
	Country
	Name 
	Products

	Costa Rica
	Banano de Costa Rica
	Bananas

	El Salvador
	Café Apaneca-Ilamapetec
	Café

	El Salvador
	Bálsamo de El Salvador
	Bálsamo

	Guatemala 
	Café Antigua
	Coffee

	Honduras
	Café Marcala
	Coffee

	Nicaragua
	Café de Nicaragua
	Coffee

	Nicaragua
	Queso Chontaleno
	Chesse

	Panamá
	Seco
	Spirit drinks


Annex II
Part A

Geographical Indications of the European Union protected in the CA Countries

[To be completed through the Association Council decisions after the entry into force of the Agreement]
[The necessity of adding a heading will be decided in the legal scrubbing process]
Part A

Geographical Indications of the Republics of Central America protected in the European Union

[To be completed through the Association Council decisions after the entry into force of the Agreement]

Declaration

Names that have been applied for registration as geographical indications in a Republic of a CA Party

The Parties acknowledge that applications for registration as geographical indications in the Party of origin have been lodged for the names listed herein. For the purpose of protection in the territory of the EU, the Party of origin shall notify the EU Party of the finalisation of the national applicable procedures for protection. Once these names have been successfully registered as geographical indications in the Party of origin, these names shall undergo the procedures and be protected as set out in Article 7.3.[] provided that the formal requirements for applications in the EU have been fulfilled no later than one year before entry into force.

List of names for which applications have been lodged:

	
	País
	Nombre de la IG
	Tipo de IG
	Productos

	1. 
	Costa Rica
	Dota-Tarruzu Puro
	Denominación de Origen
	Café

	2. 
	Costa Rica
	Los Santos
	Denominación de Origen
	Café

	3. 
	Costa Rica
	Orosi
	Denominación de Origen
	Café

	4. 
	Costa Rica
	Tres Rios
	Denominación de Origen
	Café

	5. 
	Costa Rica
	Turrialba
	Denominación de Origen
	Café

	6. 
	Costa Rica
	Tarrazu
	Denominación de Origen
	Café

	7. 
	Costa Rica
	West Valley
	Denominación de Origen
	Café

	8. 
	Costa Rica
	Brunca
	Denominación de Origen
	Café

	9. 
	Costa Rica
	Central Valley
	Denominación de Origen
	Café

	10. 
	Costa Rica
	Café De Costa Rica
	Indicación Geográfica 
	Café

	11. 
	Costa Rica
	Guanacaste
	Denominación de Origen
	Café

	12. 
	Costa Rica
	Queso Turrialba
	Denominación de Origen
	Queso

	13. 
	El Salvador
	Café Tecapa – Chinameca
	Denominación de Origen
	Café 

	14. 
	El Salvador
	Café del la Cordillera del Bálsamo
	Denominación de Origen
	Café 

	15. 
	El Salvador
	Bálsamo de la Cordillera del Bálsamo
	Denominación de Origen
	Bálsamo

	16. 
	El Salvador
	Café de Alotepeque 
	Denominación de Origen
	Café 

	17. 
	El Salvador
	Café del Volcán de San Salvador 
	Denominación de Origen
	Café

	18. 
	El Salvador
	Café de Cacahuatique
	Denominación de Origen
	Café

	19. 
	El Salvador
	Café del Platanal
	Denominación de Origen
	Café

	20. 
	El Salvador
	 Queso Duro Blando
	Denominación de Origen
	Queso

	21. 
	El Salvador
	Queso Seco Añejo
	Denominación de Origen
	Queso

	22. 
	El Salvador
	Queso Morolique
	Denominación de Origen
	Queso

	23. 
	El Salvador
	Queso Capita
	Denominación de Origen
	Queso

	24. 
	El Salvador
	Quesillo de El Salvador
	Denominación de Origen
	Queso

	25. 
	El Salvador
	Queso Puebla
	Denominación de Origen
	Queso

	26. 
	El Salvador
	Queso Capa Roja
	Denominación de Origen
	Queso

	27. 
	El Salvador
	Queso de Terrón 
	Denominación de Origen
	Queso

	28. 
	Guatemala
	Ron de Guatemala
	Denominación de Origen
	Bebidas alcohólicas y licores

	29. 
	Honduras
	Honduras Western Coffee
	Denominación de Origen
	Café

	30. 
	Honduras
	Café Copán Honduras
	Denominación de Origen
	Café

	31. 
	Honduras
	Café Azul Meambar
	Denominación de Origen
	Café

	32. 
	Honduras
	Café Montecillo
	Denominación de Origen
	Café

	33. 
	Honduras
	Café Agalta Tropical
	Denominación de Origen
	Café

	34. 
	Honduras
	Café Opalaca
	Denominación de Origen
	Café

	35. 
	Honduras
	Café Paraíso
	Denominación de Origen
	Café

	36. 
	Nicaragua
	Cacao de Waslala
	Denominación de Origen
	Cacao 

	37. 
	Nicaragua
	Cacao de Río Coco
	Denominación de Origen
	Cacao

	38. 
	Nicaragua
	Cacao de Nueva  Guinea
	Denominación de Origen
	Cacao

	39. 
	Nicaragua
	Café de Kilambé
	Denominación de Origen
	Café

	40. 
	Nicaragua
	Café de Dipilto
	Denominación de Origen
	Café

	41. 
	Nicaragua
	Café Mozonte
	Denominación de Origen
	Café

	42. 
	Nicaragua
	Café Wiwili
	Denominación de Origen
	Café

	43. 
	Nicaragua
	Miel del Sauce
	Denominación de Origen
	Miel

	44. 
	Nicaragua
	Miel de Mateare
	Denominación de Origen
	Miel

	45. 
	Nicaragua
	Miel de Belén
	Denominación de Origen
	Miel

	46. 
	Panamá
	Café de altura de Panamá
	Denominación de Origen
	Café

	47. 
	Panamá
	Café de bajura de Panamá
	Denominación de Origen
	Café


EU Declaration on data protection of certain regulated products

In negotiations on the chapter of intellectual property rights of the trade pillar of the EU Central America Association Agreement, the Parties have agreed that undisclosed data concerning safety and efficacy that is submitted as a condition of approving the marketing of new pharmaceutical or agricultural chemical products will be protected not through a specific provision, but through the principles of national treatment and most favoured nation treatment enshrined in article 2bit of the Chapter. It was further agreed that the bilateral dispute settlement mechanism enshrined in the Association Agreement shall apply to any dispute arising in this regard. 

The European Union, having examined the relevant legislation of each Central American country considers that this legislation, by providing protection periods of at least 5 years for pharmaceutical products and 10 years for agricultural and chemical products, afford a satisfactory level of protection that corresponds to the relevant international obligations entered to by the Central America Countries including Article 39 of the WTO TRIPS Agreement, Article 15.10 of the CAFTA-DR and (for Panama) Article 15.10 of the US-Panama TPA.
� La Unión  Europea promoverá que el intercambio académico se de en forma de becas y el intercambio profesional y empresarial por medio de pasantías en entidades de la Unión Europea, fortalecimiento de PYMES, desarrollo de industrias innovadoras y creación de clínicas profesionales para que las personas beneficiadas puedan aplicar los conocimientos adquiridos en la región Centroamericana.





� A Party may maintain the reservations made under the Rome Convention and the WPPT regarding the rights conferred in this Article and this shall not be construed as a violation of this provision. [This may remain in this article or within Article of final provisions. This should be reviewed in the legal scrubbing process]





� The obligations from paragraphs 1 shall preclude when, in the course of the applicable procedures for protection of a name as a geographical indication:


The administrative decision rejects the registration of the name;


The administrative decision is challenged under the instances established under each Party’s national law. 


� For the purpose of this Article, the Republics of the CA Party consider that the term « like product » may be understood as « identical or confusingly similar ».


� In the EU, the date of application for protection shall be the date of entry into force of the Agreement for the names listed in Annex I.


� When the legislation of a Party so provides, individual character of such designs may also be required.  


� For the purposes of Article 11 to 23 the notion of "intellectual property rights" should at least cover the following rights: copyright, including copyright in computer programs and databases, and neighbouring rights; rights related to patents; trademarks; industrial designs; lay-out-designs (topographies) of integrated circuits; geographical indications; plant varieties; trade names in so far as these are protected as exclusive rights in the national law concerned. 








�Counterfeit trademark goods may as appropriate be donated to charity for use outside the channels of commerce when the removal of the trademark eliminates the infringing characteristic of the good and the good is no longer identifiable with the removed trademark.  
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